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PREFACE.

The object of the following work is to present within a
small compass a popular and practical statement of
the most important portions of parochial law. Few
subjects have a wider interest; for the parish is the
unit of that great system of local self-government
which is the foundation of Inglish freedom. And
although that self-government is now conducted to a
considerable extent, in larger districts, through more
complicated arrangements, and with a greater inter-
ference on the part of the Government of the country,
than formerly, the ancient parochial organization is in
many important respects untouched, while in almost
every instance where this is not the case, the old is
wisely incorporated with the new machinery. Not-
withstanding all the innovations introduced by modern
legislation, it is still the province of  parish law” to
regulate our rights and duties in regard to the esta-
blished church. It is by parish officers that the high-
ways of the country are maintained and preserved.
To them is committed the execution of recent acts for
improving the sanitary condition of the country. They
are still in some degree responsible for the preser-
vation of the peace. Local taxation is almost entircly
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levied through their intervention. And although,
under the New Poor Law, parishes have been com-
bined into unions, it is by the separate parishes that
the administrators of the new system are elected;
and to these we have to recur when we investigate the
right of the poor to relief, their privilege (or disability)
of settlement, and their liability of removal. The
legislation relating to these and many other topics is -
embraced in the general expression ¢ parish law.” It
is a wide field, which in the professional library embraces
balky volumes, and it is, therefore, with due diffidence
and a becoming sense of imperfection, that we submit
this slight attempt to place a mastery of its salient
features within the compass of a few hours’ reading.

2, Churchyard Court, Temple,
October 1st, 1859.




HANDY BOOK OF PARISH LAW.

CHAPTER 1.
OF THE PARISH AND PARISHIONERS.

Tax parish is the integer both of our political and
pur ecclesisstical systems. But although in modern
times it has beem equally important in relation to
either, there is no doubt that, in the first instance, it
bore exclusive reference to the latter system. The
-earliest territorial divisions recogmized by the church
were, unguestionably, dioceses. The subsequent divi-
sion of these into parishes was the result of the growth
«f population. When Christianity was struggling with
surrounding heathenism, it is probable that the whole
of the spiritual staff of a diocese was attached to the
person of the bishop, and that its members were de-
patched by him, more as missionaries than as perma-
nent ministers, into the different portions of his die-
cese. .But as the mumbers of believers increased, it
became necessary that resident elergymen should be
-always at hand to administer to them the consolations
of veligion ; and the natural result was, the division of
the diocese into separate parishes, each with its own
pastor. Moreover, the landlords, partly from motives
of piety, and partly from a desire to strengthen the ties
which bound their temants to them, early begam to
baild churches upon their estates, and (with the sane-
tion of the ecclesiastical authorities) to compel their
dependants to pay their tithes to the support of these,
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instead of distributing them amongst the clergy of the
diocese generally. The district whose tithes were thus
appropriated to a particular church became a distinct
parish. That parishes were, for the most part, thus
formed, is clear from the fact that the boundaries of
the oldest parishes are generally conterminous with
those of one or more manors—probably originally be-
longing to the same lord. Considerable difference of
opinion prevails amongst antiquaries as to the period
at which the division of England into parishes took
Place. No doubt it was not a sudden, but a gradual
process, extending over one, or perhaps two centuries.
It appears, however, nearly certain that it was com-
pleted before the Norman Conquest, which occurred
A.p. 1066. It must not, however, be supposed that the
existing distribution of parishes ascends, in all cases, to
that remote period. As population increased, the more
extensive districts—particularly those embraced in the
large towns—were divided and sub-divided, in order
that their inhabitants might be brought more closely
and immediately under clerical supervision. Besides
those portions of the kingdom which thus became in-
cluded in parishes, there were other lands which, either
because they were in the hands of irreligious or care-
less owners, or were situate in forests or deserts,* or
for other unsearchable reasons, were never united to
any parish, and were, therefore, extra-parochial.

The boundaries of parishes generally depend upon
ancient and immemorial custom. In most parishes
in the country ¢ perambulations” are made in Roga-
tion week, for the purpose of keeping up the me-
mory of these boundaries; and it is well established

* Blackstone’s Commentaries, p. 114.
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that parishioners are entitled to go over any man’s
land in their perambulations. But an entry into a
particulsr house cannot be justified, or a custom to
that effect supported, unless the house stands on the
boundary-line, and it is necessary to enter it for the
purpose of the perambulation. o

When a dispute arises with respect to the bounda-
ries of a parish, the proper mode to decide the question
is, in géneral, by an action in one of the courts of
common law. For the purposes of rating, indeed, the
justices of the peace in sessions may decide* in which-
of two neighbouring parishes improved wastes and
drained and improved marsh-lands lie. TUnder the
General Enclosure Act (8 & 9 Vict. c. 118, s. 39), the
enclosure commissioners may settle the boundaries of
any parish or manor in which land is to be enclosed.
And a similar power is given to the tithe commissioners
(1 Vict. c. 69, s. 2), when the tithes of any parish or
district are to be commuted. They can, however, only
exercise it at the request of two-thirds in value of the
owners of lands therein, signified in writing under their
haunds, or the hands of their agents, and signed at a
parochial meeting called for the purpose.

We have hitherto spoken of “ parishes”” which bear
that character both for civil and for ecclesiastical pur-
poses. There is, however, a class of parishes generally
called “new parishes,” which has reference only to the
latter. Under certain acts of parliament,t the ecclesi-
astical commissioners may, by an order in council, divide
any parish into two or more separate parishes for all

* Under the 17 Geo. II. c. 27.

+ 6 & 7 Vict. c. 37; 7 & 8 Vict. c. 94; and 19 & 20 Vict.
c. 104.
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ecclesiastical purposes, and fix the respective proportion
of tithes, glebe lands, and other endowments which are
to remain to each. To this division the consent of the
patron of the living, and of the bishop of the diocese,
18 requisite; and it can only take effect (except with
the consent of the incumbent) at the néxt vacancy in
the living. The incumbent of every new parish thus
formed has the exclusive ccure of souls within it, and
the exclusive right of performing all ecclesiastical
offices within its limits for the resident inhabitants
thereof, who are thenceforth, far all ecclesiastical par-
‘poses, parishioners thereof.

We have just used the word parishioners. It may
be as well to define its legal meaning. It includes
“not only inhabitants of the parish, but persons who
are occupiers of lands, who pay the several rates wnd
duties although they are not resident nor do contribute
to the arnaments of the church.”

“ Inhabitants” includes all “housekeepers, thongh
mot rated to the poor, and alse all persons who are not
housekeepers ; @s, for mstance, those who have gamed
a settlement, and by that means become inhabitamts.”’
Persons staying casually for & few weeks in a parish do
not come under either of the terms “parishioner” or
“ inhabitant.”

CHAPTER I1.
OF THE PARISH CHURCH AND CHURCHYARD.

TaE freehold of the body or nave of the church is
in the parson, and if any injury is done to it, he is
the proper person to bring an action for damages.
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The “ aisles* of the church frequently belong, either
wholly or in part, to private families or individuals, or
rather to particular estates within the perish, the
owners of which, it is supposed, origmally erected the
aisle for the accommodation of themselves or their
household. In support of such a claim, it is mecessary
not only that the right should have existed immemo-
rially, but that the owners of the property, in respect
of which it is claimed, should have repaired this part
of the church from time to time. The freehold of
the “chancel ” is in the rector, who is charged with
the responsibility of repairing it.

By the general law and of common right, all the
pews in & parish church are the common property of
the -parish ; they are for the use, in common, of the
parishioners, who are all entitled to be seated orderly
snd conveniently, 8o as best to provide for the accom-
modation of all. They have indeed a claim to be
seated according to their ramk and station, but the
churchwardens, who in this respect act as the officers
of the bishop of the diocese, and subject to his -con-
trol, are not, in providing for this, to overlook the
claims of all the parishieners to be seated, if sittings
can be afferded them. Accordingly, they are bound, in
particalar, nat te accommodate the higher classes be-
yond their real wants, to the exclusion of their poorer
neighbours, who are equally entitled to accommedation
with the rest, though they are mot entitled to equal
accommodation; supposing the seats not to be all
equally convenient. And every parishioner has a right
to a seat in the church without any payment, either
for the purchase or as rent for the same ; and, if neces-
sary, occupiers of pews, who are not parishioners (hav-
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ing no prescriptive right therein), may be put out by
the churchwardens, to enable them to seat parishioners.
And although such occupier has purchased the seat,
and it was erected under a “faculty,” * containing a
clause permitting the party erecting the same to sell
it, this will not avail against the common-law right
of parishioners, for such permission in the faculty is
illegal.

An individual may, however, acquire such an exclusive
right to a pew, that neither the churchwardens nor
the bishop of the diocese can oust him. This arises
either from a “faculty” having been issued by a
pishop of the diocese, granting the pew to him, or to his
ancestors and their heirs, or to the owners of property
now held by him in the parish. A long-continued enjoy-
ment and repair of a pew by a man, his ancestors, or the
holders of particular land, whether within or without

“the parish, will be held to presuppose a *faculty, ” and
will confer a prescriptive right to the pew in question.

Whenever it is determined to pull down or enlarge
the church, or t0 make a new distribution of the
pews and sittings in the church, the consent of the
inhabitants, in vestry assembled, should be first ob-
tained. This having been done, the churchwardens
should obtain a faculty from the bishop, empowering
them to make the necessary alterations, and a com-
mission is then issued to certain clergymen and laymen,
authorizing them to allot the sittings. This they are
generally directed to do in the following order : 1st, to
those who had, before the issuing of the commission,
seats by faculty or prescription, who are to have others
allotted to them as near as may be to the site of their

* 4. e. A permission or grant from the bishop.
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former seats; 2nd, to those who have contributed by
their subscriptions to the building, enlargement, or
repairs, or have actually occupied seats, though not
by faculty or prescription, who are to have sittings
according to the amount of their subscription, their
quality, and the number of their families, but only so
long as they continue to abide in the parish, and habitu-
ally resort to church; 3rd, to the rest of the inhabi-
tants according to their station and requirements, and
on the same tenure.

If any person erects any pew or seat in a church
without a licence from the bishop, or without the con-
sent of the minister or churchwardens, or in an incon-
- venient place, or if he make the sides too high, it may
be pulled down by order from the bishop or his arch-
deacon, or by the churchwardens, or by the consent
of the parson; but if any presume, without such
authority, to cut or pull down any seat annexed to the
church, the parson may have an action of trespass
against the misdoer.

Under one of the acts to which we have referred
for forming new parishes, it is provided, that if suffi-
cient funds cannot otherwise be provided for the endow-
ment of the church of such a parish, annual rents
may (with the sanction of the ecclesiastical commission~
ers and of the bishop of the diocese) be taken for the
pews or sittings. But half, at least, of the sittings
must still be free, and it must be proved to the satis-
faction of the commissioners that such seats are as
advantageously situated as those. for which a rent is
taken.

With respect to the furnishing of the parish church,
it is laid down that the parish is bound to provide
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everythimg which is necessary for the due sud orderly
celebration of the services of the church and the ad-
ministration of the sacraments. Such awe the follow-
ing :—a communion-table, a pulpit, a reading-desk, a
font, a chest for alms, a chalice, wine, bread, &e., a
bible, prayer-book, and book of homilies; bells, ropes,
and a bier for the dead; a table of the prohibited de-
grees of marriage, and amother of the ten command.-
ments.

Monuments, tomb-stones, &c., cannot be ereeted in
a chureh or churchyard without the consent of the
parson and churchwardens; and, also, strictly speak-
ing, of the bishop of the diocese, whose jurisdiction in
this matter is, however, rarely appealed to. He may,
indeed, remove them if they are put up without his
consent. After monuments have been ereeted they
may be repaired; and the ehurchwardens are bound
to consent to this.

If there be no custom that the parish or the awner
of a particular estate should repair the chaneel of the
church, the responsibility of doing so rests at common
law with the parson;* while the parishioners are
charged with the duty of repairing the church. How
far the performance of that duty can be enforeed
will be seen when we come to treat of “church rates.”
So far as it is enforceable, it is by an appeal to the
ecclesiastical courts. If it be necessary to enlarge the
church, or to pull it down and rebuild it, the consent
of a majority of the parishioners declared at a meeting
duly summoned, and upon proper notice, must be
obtained. The churchwardens must also take care to

* In London there is a custom for the parishioners to repair
the chancel as well as the nave.
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obtain the previous eoncurremce of the parisk to a
rate for the purpose—they cannot after the alterations
are made call upon the parish to reimbuese them.

By 1 Vict. c. 29, s. 3, any person unlawfully and
maliciously setting fire to any church or chapel, or to
any chapel for the religious. worship of persons dis-
senting from the united church of England and Ire-
land, is guilty of felony, and is liable to transportation
for life, or not less than fifteen years.; or to imprison-
ment, with or without hard labour, for not more tham
three years. And the 7 & 8 Geo. 4, c. 30, s. 8, as
amended by the 4 & 5 Vict. ¢. 56, s. 2, enaets that
persons riotously assembled and demwlishing, or be
ginning to demolish, any place of worship (as above),
are guilty of felony, and liable to transportation for
not less than seven years, or imprisonment, with or
witheut hard labour, for not more than three years.
By the 7 & 8 Geo. 4, c. 31, if any church or chapel,
or any chapel for the religious worship of persons
dissenting from the united churck of England and
Ireland, shall be feloniously demolisked, whelly, or in
part, by persons riotously er tumultuously assembled
together, the inhabitants of the hundred, or district in
the mature of a hundred, shall be liable to compensate
the persons damnmified by the offence. By sect. 8,
where the damage does not exceed £30, the party
damnified is not to proceed by action, but shall give
a written notice of his claim for compensation within
seven days to the high constable, who shall exhibit it
within seven days to two justices, and they shall,
within not less than thirty days, appoint a special
petty session for hearing and determining such elaim.
Every action, by sect. 11, shall be brought in the
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name of the rector, vicar, or curate, or, if there be
none, in the names of the church or chapel wardens,
or in the name of any person in whom the property
of the chapel is vested.

At common law, the parishioners are bound to repair
the fences of the churchyard, although custom may in
particular cases throw the obligation upon either the
parson or the owners of particular estates. But the
parishioners have no power to cut down trees, or mow
the grass in the churchyard, without the consent of the
parson, to whom they belong. He can, however, only cut
down the trees (unless they are decayed) for the repair
of the church or the parsonage-house. And although the
freehold of the churchyard—as of the church—is in
the parson, tombstones therein set up belong to those
who erected them.

If an existing churchyard is full, or is inadequate
to meet the wants of the parish, the ecclesiastical com-
missioners may (under 59 Geo. 3, c. 134, s. 36), call
upon the churchwardens to summon a meeting of the
parishioners in vestry assembled to take all necessary
measures (including the levy of a rate) for enlarging
such existing churchyard, or making an additional
one. And the said commissioners are empowered to
authorize any parish to purchase the necessary land,
levy the requisite rates, and do other acts for the
purpose of providing such additional churchyard ac-
commodation.

On the other hand (under the 15 & 16 Viet. c. 85,
extended by the 16 & 17 Vict. c. 134, and amended
by the 18 & 19 Vict. c. 128), the Queen in council,
on the representation of a secretary of state, that
sanitary considerations require .the discontinuance of
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burial in any churchyard, or other burial-ground in
London, or any other populous place, may order bu-
rials to be so discontinued, either wholly or under
certain conditions, after a day to be fixed. Persons
burying, or assisting to bury, or the keepers of any
such ground permitting interments to take place there,
after that day, are guilty of a misdemeanor; and any
person knowingly and wilfully burying, or assisting
in such burial, is further subject to a penalty not ex-
ceeding £10, summarily recoverable on application to
two justices of the peace. The secretary of state may
permit persons who had, previously to the issue of the
order in council, a right under any faculty legally
granted, or by usage or otherwise, to bury in vaults in
or under such ground, churchyard, or burial-ground,
to continue the exercise of that right upon being-
satisfied that no injury to the public health will accrue..
Such churchyard, or burial-ground, is to be maintained
out of the poor rates, in decent order by the church.-
wardens or burial-hoard, as the case may be.

The above statutes contain various provisions appli-.
cable to the provision of new burial-grounds in liew:
of such as have been closed by order of the secretary
of .state, or appear to be insufficient or injurious to
health. The churchwardens (or other persons whose
duty it is to summon meetings of the parish vestry),
upon the requisition in writing of ten or more
ratepayers of any parish in which the places of burial
appear to such ratepayers insufficient or dangerous to
health (whether any order in council in relation to
such parish has or has not been made), or at their own
discretion, without requisition in any parish in which
no burial-board has been_appointed, are to summon a

B



18 HANDY BOOK OF PARISH LAW.

speciel meeting of the vestry to determine whether a
burial-ground shall be provided for the parish. Seven
daye’ notice of such meeting is to be given, and if it
is then determined to provide a mew burial-ground, a
copy of the resolution or resolutions to that effect is to
be sent to the secretary of state for the home depart-
ment. Aund in order to carry out such resolution ar
vesalutions, the vestry are to appoint a burial-board,
consisting of not less than three mor more than mine
ratepayers of the parish, one-third of whom are to go
out of effice yearly at a time fixed by the vestry.
Parishes may concur (15 & 16 Viet. c. 85, 8. 28) in
peoviding & common burial-ground, and may agree as
to the proportion in which the expenses shall be borne
by the several parishes; and according and subject to
such terms the several boards are to act as joint board
for all the parishes, and to have joint officers. The
burial-board is forthwith to purchese land * and take
ather necessary steps for the provision of a burial-
ground, or it may contract with a cemetery company
for the interment in their ground of persons who
would have had rights of barial mm the burial-
grounds of the parish. Unless the vestry unanimously
decide that the whole of the new burial-ground is to
be consecrated, it must be divided into consecrated
and unconsecrated parts in such proportions, and the
unconsecrated part allotted in such manner and in
such portions as sanctioned by the secretary of state;
and when a burial-board builds on any burial-ground
a chapel for the performance of the burial-service of

* No new burial-ground can be made within 100 yards of
any dwelling-house, withowt the consent in writing of the
owner, lessee, or occupier thereof.




THE PARISH CHURCH AND CHURCHYARD. 19

the church they must also (unless three-fourths of the
vestry decide that this as annmecessary) build on the
unconsecrated part chapel accommodation for the per-
formance of burial-service by persons not being mem-
bers of the church. The management of the new
burial-ground is wested in the burial-beards, whose
expenses in carrying the act into execution are to be
defrayed out of the poor rate, by borrowing money, or
by the income arising from the burial-ground. Sub-
ject to certain fees and payments fixed by the acts te
which we have referred, the board are to fix all fees for
interments, &c., and as soon as the new burial-ground
is consecrated it is to be deemed the burial-ground for
the parish or united parishes for which it is provided,
and the incumbent or minister and the clerk and sex-
ton thereof are to perform the same duties, and have
the same rights and authorities for the performance of
religious service, in the burial there of the remains
of parishionérs and others, and shall be entitled to
receive the same fees as heretofore; and the parish-
ioners of such parish or parishes are to have in the
new ground the same rights of sepulture as they had
in their old churchyard or burial-ground.

In boroughs, town councils may, on their own pe-
tition, be appointed, by order of the Queen in council,
the burial-boards of such boroughs; and in that case
all the powers of such boards are vested in them ; while
their acts require no confirmation by the vestry.

Every parishioner has, and always had, a right to
be buried in the churchyard or burial-ground of his
parish. And the Court of Queen’s Bench will issue a
mandamus to compel a clergyman to inter the body of
a parishioner. Also by the 48 Geo. III. c. 75, ». 1,

[ B2
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the churchwardens and overseers in any parish in
which a dead body is cast on shore from the sea, are
to bury it in the parish churchyard or burial-ground,
the expenses being reimbursed to them out of the
county rate on an order from a justice of the peace.

- Every householder in whose house a corpse lies
is bound by the common law to have it decently
interred, and a parent must, if he is able, provide
Christian burial for the body of his child. The
guardians, or, where there are no guardians, the over-
seers of the poor, may bury the body of any poor
person which may be in their parish or union, and
charge the expenses to any parish under their control,
to which such person may have been chargeable, or in
which he may have died, or otherwise in which such ~
body may be.

And all persons are entitled to be buried by the par-
son of the parish, or the officiating clergyman at the
burial-ground, with the rites of the church of Eng-
land, except persons excommunicated by an ecclesias-
tical court; or who.are unbaptized, or who have com-
mitted suicide. With respect to the two latter classes,
we should observe that baptism by a dissenting minis-
ter is quite sufficient to entitle a person to Christian
burial by a clergyman of the church of England; and
that to disentitle to such Christian burial, the suicide
must have been committed when the person destroying
himself was sane. :

The fees payable for burial in churchyards are sub-
ject to the sanction of the bishop. The proportion in
which they are divided between the churchwardens and
the parson depends upon the usage of each parish. As
to the fees chargeable in respect of interment in the
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new burial-grounds, we have already seen that the
burial-boards are entitled. (under some reservations) to
fix them,

It only remains to add, under this head, that a
corpse once buried cannot legally be taken up in order
to be deposited in another place, without a licence from
the bishop of the diocese; or in compliance with an
order from the coroner, for the purpose of an inquest.

CHAPTER III.

OF THE PARSON AND CLERGYMEN OF THE PARISH, AND
CHURCH SERVICES.

WE shall enter but very cursorily into the subjects
embraced under this head; for, in truth, they belong
rather to ecclesiastical than to parish law, in the proper
sense of the term: while they involve so many and
such complicated considerations, that any attempt to
popularize them would be productive of harm rather
than good. We shall, therefore, content ourselves
with adverting to a few practical points, which are of
chief interest to the parishioners. One of them is the
performance of service. By the 58th Geo. III. c. 45,
8. 65, the bishop may direct a third service to be per-
formed, in given circumstances, in any church or
chapel of his diocese. And he may also (1 & 2 Vict.
c. 106, s. 80) require an incumbent to perform two full
services, including a sermon or lecture on every Sun-
day, during the whole or part of the year, in any bene-
fice of whatever value; and also in the church or chapel
of every parish or chapelry where a benefice is com-
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posed of two or move perishes or chapeiries, if the
annual income derived by the ineumbent from thes
parish or chapelry is £150, and its population 400.

Clergymen are protected from arrest ou civil process
while performing or going to or returning from the
performance of divine service; and they are also ex-
empted from the payment of turmpike tolls while
engaged in their parish in the performanee of parochiak
duties. On the other hand, they are disqualified
from being members of parliament; electors, coun-
cillors, or aldermen of any borough; sheriffs, con-
stables, or overseers of the poor. They are not
allowed to trade; nor, without permission from the
bishop, to farm more than eighty acres of land. If
they are guilty of immorality, irregularity in the
discharge of their duties, or preaching contrary to
the articles of the church, they are liable to be
punished by admonition, suspension from the ful-
filment of their sacred office, degradation or depriva-
tion, ¢. e. the loss of their holy orders or of their
benrefice. They are proceeded against under the
Church Discipline Act (3 & 4 Vict. c. 86). Under this
aet, if charges are made against them, the bishop, in
the first instance, issues a commission to inquire whe-
ther there is a primd facie case for further proceedings.
If the report is in the affirmative, and the clergyman
still denies the charge, the cause is heard by the bishop,
assisted by two legal and one clerical assessor. From:
their sentence there is an appeal to the judge of the
province: {. e. if in the province of Canterbury, te the
Arches court in London; and if in the province of
York, to a similar tribunal at York.

If a clergyman is insolvent, or unable to pay his
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debts, the bishop will grant a ‘“sequestration” of the
living ; i. e. he will authorize certain persons to receive
the profits of the living, and apply them to the payment
of the insolvent’s debts.

One of the most important peints i connection with
this part of our subject is, the law a8 to the residence
of the clergyman in his benefice. That is now rega-
lated by the 1 & 2 Vict. ¢. 106, by the thisty-second
section of which, “if any spiritual persom, holding a
benefiee, shall absent himself from it, or from the house
of residence, for any period exceeding three months
together, or to be aecounted at several times, in one
year, he is to forfeit if the absence exceed three,
but not six menths, one.third ; if it exceed six, but not
eight months, one-half’; if it exceed eight months, two.
thirds; if for the whole year, three-fourths of the
annual value, unless he has such licence or exemption
as is by the act allowed, or unless he be resident at
some other benefice of which he may be possessed.”
Licences for non-residence may be granted by the
bishop for the following canses: —

1. On aecount of incapacity of mind er body.

2. For six months—and only to be remewed with
the allowance of the archbishop, under his
hand—on account of the dangerous illness of
wife or child, making part of his family and
residing with him.

3. On account of there being no house of residence,
ar the house being unfit for residence, such un-
fitness not being caused by the neglect or mis-
conduct of the petitioner. )

4. [This applies. merely to non-residenee m: the par-
sonage-house.] On account of oeccupying, in
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the same parish, a mansion whereof he is owner,
he at the same time keeping the house of resi-
dence in good repair.*

A non-resident incumbent is bound to provide a
curate, or curates, to perform his duties during his
absence, and their stipends are fixed by the act to which
we have just referred. If he fails to do so, the bishop
may appoint. Also, if the annual value of a benefice,
of which the incumbent was not in possession at the
time of the passing of the act (14th August, 1838),
exceed £500, and the population amounts to 3000, or
if there be a second church or chapel two miles distant
from the mother church, with a hamlet or district con-
taining 400 persons, the bishop may require the holder
of such benefice, though resident and performing duty,
to appoint and pay a curate. If the population exceed
2000, and the incumbent (having become so since July
20, 1813,) is non-resident, the bishop may require him
to nominate two curates.

If a living is under sequestration, and the incumbent
does not perform duty, the bishop is to appoint a curate,
or eurates. And the scale of payment to the curates
of such non-resident incumbents as have acquired their
living since July 20, 1813, is as follows :—

In no case less than £80, or the annual value if less

than £80.

If the population amounts to 300, £100, or the

annual value if less than £100.

If the population amounts to 500, £120, or the

annual value if less than £120.

If the population amounts to 750, £135, or the

annual value if less than £135.
* Bteer's Parish Law, by Hodgson, p. 106.
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If the population amounts to 1000, £150, or the
annual value if less than £150.

If the annual value exceed £400, and the curate be
resident and have no other cure, the bishop may
assign £100 as a stipend, though the population
be not 300; and if it be 500, may add £50 to
the stipend required by the act.

And it is, by the same act, expressly declared, that
any agreement by which a curate shall bind himself to
accept less than his legal stipend shall be utterly null
and void.

THE 'RITES AND SACRAMENTS OF THE CHURCH.

Except in cases of necessity, when they may be
baptized at home, children, it is said, should be bap-
tized in the church of the parish in which they were
born. But by the 60th canon,  if the acting minister,
being duly informed of the weakness and danger of
death of any infant unbaptized in the parish, and be-
ing thereupon desired to go to its residence to baptize
it, shall either refuse or so defer the time, that it dieth
unbaptized through his fault, he shall be suspended
for three months; and before his restitution shall ac-
knowledge his fault, and promise before his Ordinary
that he will not wittingly incur the like again.” No
fee is due of common right for christening a child, but
one may be payable by custom.

The principal points to be noticed in reference to the
administration of the Lord’s supper are the following :

- —The minister is to give notice on the Sunday, or on
some holiday immediately preceding, and those who
intend to be partakers shall signify their intention
some time the day before the communion. But if
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there be not a convenient number to commanicate
there shall be no celebration; and there must be four
or three at the least even when the perish contains no
more than twenty persons qualified to reeeive the com-
munion. Ia all churches, convenient and deeent com-
maunion-tables * being provided, they must be kept in
a seemly condition, covered in time of divine service
with a carpet of silk or other decent stuff; and at the
time of ministration they should be covered with a fair
linen cloth. And it is forbidden to administer the
holy communion in private houses except in timea of
necessity to the dangerously sick and impotent. The
churchwardens are to provide a sufficient qudntity of
fine white bread, aud of good wholesome wine, with
the advice of the minister. And if any remain uneon-
secrated the curate shall have it to his ewn use; but
the: surplus of that which is consecrated shall he eaten
and drunken after the blessing in the church by the
priest, and such communicants as he shall then call unto
him (Rubric to Communion Service). By canon 27,
no minister when he celebrates the communion shall
wittingly administer the same to any but to sach as
kneel.} A

The law with respect to the solemnization of mar-
riages will be found in the statutes 4 Geo. IV. c. 76,
and the 6 & 7 Wm. LV. c. 85; and, as the subject is
one which, if entered upon at all, would require to be
dealt with at considerable length, while it hardly comes
under what is known as “parish law,” we shall con-
tent ourselves with referring our readers to the acts in

* A stone altar fixed in the floor, and not movable, is not a

communion-table.—Falkner v. Litchfidd, 9 Jurist, 234.
1 Steer’s Parish Law, by Hodgson, p. 153.
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question, or to treatises within whose scope it more
properly falls.

By the last of the two acts above-mentioned, the
parson of the parish is relieved from the duty of keep-
ing a registry of marriages ; but he must still keep a
registry of baptisms and burials solemnised in the
church, churchyard, or burial-ground of the parish.

CHAPTER 1V.
OF THE CHURCHWARDENS.

Tae churchwardens are the guardians or keepers of
the chuech, and the representatives of the body of the
church. They must be ratepayers and householders in
the parish, and are, for some . purposes, a kind of cor-
peration, being enabled, as churchwardens, to have
property, in goods and chattels, on behalf of the pa-
rishioners, and to bring actions for them.* Owe
churchwarden eannot singly dispose of the goods of
the parish, ror even can both, without the consent of
the parishioners. In addition to their ecclesiastical
office, they are ex-officio overseers in parishes maintain~
ing their own poor ; and they are also ez-officio mem-
bers of a sclect vestry.

It is the usual, indeed almost invariable, practice,
to have two churchwardens; but a custom that there
shall be only one in a particular parish is good.

~ The parishioners may, speaking generally, elect any

householders, being also ratepayers, that they choose ;

but it has been laid down, in a case of great authority,

that if the parish returned persons utterly unqualified

for the office (for instance, a Papist, a Jew, a child, or
# Blackstone’s Commentaries, 394.
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a person convicted of felony), the bishop of the diocese
would be entitled and bound to annul the election.
But the poverty of a churchwarden, however extreme,
is no objection to his election.

The following persons are exempted by various acts
of parliament from serving the office :—Peers, mem-
bers of parliament, clergymen, Roman Catholic priests,
dissenting ministers, physicians, and surgeons being
freemen of the city of London; apothecaries, having
served seven years; persons living out of the parish,
though occupying land within it for purposes other
than those of trade;* serjeants, corporals, drummers,
and privates of militia; commissioners and officers of
excise and customs. Quakers, also, will not be com-
pelled to serve.

By the Toleration Act (1 Wm. and Mary, c. 18, s,
7), it is also provided that if any person dissenting
from the church of England be appointed to the office
of churchwarden, or any other parochial office, and
scruple to take the oaths, &c., he may execute the
same by a sufficient deputy, to be approved in such
manner as the officer himself should by law have been
allowed and approved; and similar provisions with
respect to Roman Catholics are contained in the 31
Geo. III. c. 32, s. 7, and the 52 Geo. III. c. 155.

The period for the election of churchwardens is the
first week after Easter Sunday. As a general rule, and
in the absence of a special custom applicable to a par-
ticular parish, both the churchwardens are to be chosen
by the incumbent and the parishioners; but if they
differ about the persons to be appointed, then the in-

* Non-residents having a “house of trade ” in a parish, are
liable to serve this office.
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cumbent is to choose one and the parish the other.
In the greater portion of the London parishes, however,
the parishioners by custom choose both ; and a similar
custom prevails in some country parishes, while in
others the appointment is by a select vestry (see post)
or by some class of the parishioners.

Churchwardens are elected by a show of hands on
the part of those present in the vestry, unless a poll is
demanded. It is then taken in accordance with the
general rules which regulate voting in vestries, the
former churchwardens in that case being the returning
officers. If there be a disputed election, it is said that
the bishop must swear in all the parties presented to
him, leaving them afterwards to decide their rights by
an action at law. And if the incumbent and parish.
ioners omit to elect churchwardens, the Court of
Queen’s Bench will compel them by mandamus to do
so. The same court will also grant a mandamus to
compel the bishop to admit a churchwarden who has
been duly elected. '

Every churchwarden, before entering upon his office,
must make and subscribe, in the presence of the bishop
or archdeacon, a declaration faithfully and diligently to
perform the duties of his office.

When sworn in, churchwardens continue in office
until their successors are appointed ; but, practically
speaking, and indeed in accordance with one of the
canons of the church, an election takes place annually

_ in Easter week.

The personal property (goods, chattels, &c.) of the
parishioners, so far as it is connected with the church,
i8 vested in the churchwardens, who cannot, however,
dispose of it without the consent of the parishioners.
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On the -other hand, if they do dispose of them impro-
perly, the parishioners cannot bring any action against
them—that must be left to the churchwardems of the
ensuing year.

The primary duty of the churchwardens is the cave
of the fabric of the parish church, of the fittings and
ornaments thereof, and of the goods, chattels, utensils,
&c., appertaining thereto. It is also their duty to pre-
serve order and deeorum in church during the perform-
ance of divine service. They may take off the hat of
a person who refuses to do so when asked, and may
‘turn out of chureh any ome who misconducts himself
or disturbs the service. By the canons they afe re-
quired to see that all curates are duly licensed by the
bishop, and that strangers, unless duly qualified, do
not preach in the church. In case the incumbent is
non-resident (without licence), or is guilty of irregular
or incontinent living, or of any misconduct calculated
to bring the sacred office into contempt, it is their
duty to present him at the annual visitation of the
bishop. Bat if the minister introduces any irregularity
into the service, the churchwardens have no authority to
interfere; but they may and ought to repress all in-
decent interruption of the service by others, and they
desert their duty if they do not. At the same time,
if ever the clergyman were guilty, either from natural
infirmity or disorderly habits of any act of a grossly
offensive, nature, either the churchwardens or any
private persons might, in a case of absolute and imme-
diate necessity, interpose to preserve the decorum of
public worship.

The churchwardens have the care of the living
during any period for which it may be vacant. On
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the death of an incumbent, or sny other event which
avoids it, it is their duty to apply to the chancellor of
the diocese, who will authorize them to receive and
manage the revennes of the living unti a new incum-
bent is appeinted. Out of the sums coming into their
hands, they must pay a curate to perform the services
of the church, and account for the balamce to the new
incumbent.

At the end of their year of office, or within & month
afterwards, the churchwardens must, before the parson
and parishioners m vestry assembled, present their
accounts -of receipts and disbursements. If they are
allowed, an entry to that effect should be made in the
church books, which must be signed by the parties
allowing them ; and if any money remains in the hands
of the outgoing churchwardens, it must be delivered
over to their saccessors, together with the goods, &c.,
of the church, according to the inventory.* They
, must.also present their accounts to the district anditor -
appointed under the 7 & 8 Vict. c. 101, and if they
wilfully authorize or make, any illegal or fraudulent
payment, or make any entry for the purpose of defray-
ing any sum unlawfully expended or disallowed or sur-
charged, a penalty of £50, and treble the amount of
such payment may be imposed upon them. They must

* The ecclesiastical court can compel the production of their
accounts ; but cannot dispute the validity of them when pre-
sented. The bishop,indeed, even although their accounts have
been passed by the vestry, may cite them to give any further
statement he may desire with respect to the goods of the
church ; and if it appear that they have disposed of any por-
tion of them without his assent, he may compel them to
replace them out of their own pockets, or otherwise punish
them.
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allow an inspection of their accounts. And, in case
of refusal, the Court of Queen’s Bench will grant a
mandamus to compel their exhibition, on an applicant
stating a special reason why he wishes to examine them.

When passing their accounts, the payment of sums
of 40s. or above must be verified by vouchers, but
under that amount, the oath of the churchwardens is
held a sufficient verification.

As churchwardens cannot legally lay a rate to re-
imburse themselves for any expenses they have de-
_ frayed, they ought to be careful to provide for such
expenses by a previous rate. If, indeed, they have
actually laid a rate, but their receipts on account of it
do not equal their disbursements before the expiration
of their year of office, their successors may reimburse
them out of such rate.

Agreements beneficial to the parish entered into by
one set of churchwardens, with the consent of the
vestry, will bind their successors and the parishioners.

These officers may bring actions for the recovery of
goods belonging to the church, or for damage done to
them. On the other hand, they may be sued in the
ecclesiastical courts for neglect of duty; and, in case
of misbehaviour, may be removed by those courts be-
. fore the termination of their year of office. If, indeed,
they take money, goods, &ec., corruptly, under colour
of their office, they may be indicted.

With respect to the duties of churchwardens in re-
spect to the levying of church rates, see at a subsequent
part of the work, the chapter on “Cnurca raTES.”
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CHAPTER V.
THE PARISH CLERK, SEXTON, AND BEADLE.

AccorpING to writers on ecclesiastical law, parish
clerks were originally chosen from aspirants for the
clerical office, whose poverty compelled them to accept
this inferior office. Indeed, under an act of parliament
passed in the present reign (7 & 8 Vict. c. 59, 5. 2), a
person in holy orders may now be employed to fill the
office, receiving all the profits belonging thereto, and
- performing all its ecclesiastical duties. The election
in that case is to be by the same persons as now have
the right to elect a parish clerk; but no “clerk in
orders ”’ (as he is called) is entitled to perform any of
the duties of the office nor to take any of its profits,
until licensed by the bishop. He is, moreover, re-
movable in the same manner as a mere stipendiary
curate.

As a general rule, the clerk is appointed by the in-
cumbent; but, in many parishes, there is a custom
that he should be elected by the parishioners or by the
‘incumbent, with the consent of the vestry, and such a
custom is perfectly good. The parish clerks of parishes
formed under the New Parishes Act, are always to be
appointed by the incumbent for the time being, while
they are removable (for misconduct) by him with the
consent of the bishop. The person appointed parish
clerk must be twenty years of age; and, according to
a canon of the church, must possess competent skill
in reading, writing, and (if possible) in singing, although
this latter qualification does not appear to be indis-
pensable. 'When elected or appointed, parish clerks

are usually licensed by the bishop, and take an oath to
c
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obey the incumbent. This, however, is not necessary
to complete their title to their office. The emoluments
of the office vary according to the practice in each
parish ; as a general rule, they are chiefly derived from
fees payable upon the performance of the different
offices of the church.

The office of a parish clerk is a freehold;* but by
the 7 & 8 Vict. c. 59, s. 5, if it appears, upon com-
plaint or otherwise, to any archdeacon or other ordi-
nary, that any person not in holy orders holding or
exercising the office of church clerk, chapel clerk, or
parish clerk, in any district parish or place subject to
his jurisdiction, has been guilty of any wilful neglect
or misbehaviour in his office, or that by reason of any
misconduct he is an unfit and improper person to hold
and exercise the same, such archdeacon, &c., may

summon such clerk to appear before him, and by
writing under his hand, or such process as is used in
the ecclesiastical courts for procuring the attendance
of witnesses, call before him all persons competent to
give evidence respecting the matters imputed to such
clerk; and may summarily hear and determine the
truth of the matters charged’ against him; and if on
such investigation it appears to the satisfaction of such
archdeacon, &c. that they are true, he may forthwith
suspend or remove such clerk from his office, and by -
certificate under his hand and seal directed to the
officiating minister, declare the office vacant. A copy
of the certificate is to be affixed to the principal door
of the church, and the persons entitled to elect are
forthwith to elect another person in his place. But

* It does not, however, confer a county vote unless land to
the annual value of 40s. is attached to the office.
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the exercise of the office by a sufficient deputy who
duly and faithfully performs the duties, and in all
respects well and properly demeans himself, is not to
be deemed a wilful neglect of office on the part of the
clerk, so as to render him for that canse alone liable to
be suspended or removed.*

The right to appoint the sexton is very much regu-
lated by the customs of different parishes, in some
being vested in the parishioners, in others in the
incumbent, and again, in a third case, in the church-
wardens. It is laid down that, in the absence of proof
of any custom, it will be presumed that the church-
wardens have the right to appoint when it is the duty
of this official to take care of the sacred vestments
and of the church, but that when he has only to
do with the churchyard the presumption is in favour
of the incumbent’s right. In all cases it would
appear that the right of the inhabitants to elect must
be made out by proof of a special custom in a particular
parish, One curious point in connection with this office
is, that not only may a woman be appointed sexton, but
if the appointment is in the parishioners, women may
vote at the election. The emoluments of the office de-
pend, like those of the clerk, very much upon custom;
the principal source consists in fees.

As a general rule the duties of the sexton are thus
defined in a work of authority :—he is ““to keep the
church clean swept and adorned, to open the pews, to
make and fill up the graves for the dead, and to
provide, under the direction of the churchwardens,
candles and necessaries belonging to the church, to get
the linen washed, &c., to keep out excommunicated

* Steer's Porish Law, by Hodgson, p. 145.
c?
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persons, and generally to prevent any disturbance i
the church.”

At common law the sexton has a freehold in his
office, and therefore, although the ecclesiastical courts
may visit him with ecclesiastical censures if he mis-
conducts himself, neither they nor any one else have
power (unless there is a special custom to the contrary
in the parish) to remove him. In parishes formed
under the New Parishes Act, however, the sexton is to
be appointed by the incumbent, and to be removable
by him with the consent of the bishop.

The beadle of a parish is chosen by the vestry. It
is his duty to attend the vestry and to inform the
parishioners when and where it is to be held, to act
as its messenger or servant, to assist the constable in
taking up beggars, passing vagrants, &c. Unless he is
regularly sworn in as a constable he cannot take or re-
ceive into his custody a person charged with any offence.
The beadle is only appointed during the pleasure of the
parishioners, and may at any time be dismissed by
the vestry for misconduct.

CHAPTER VI.
'THE PARISH VESTRY,

THE parish vestry is the general assembly of the
parishioners, and it derives its name from the fact that
up to a very recent period it was always held in the
vestry or in the parish church. It is indeed, even now,
generally held in the vestry. But in consequence of
scenes frequently occurring at these meetings which
could hardly be considered befitting either the church
or even the vestry, power is given to the poor-law
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commissioners by the 18 & 14 Vict. c. 57, to make an
order that, at the expiration of twelve months from
the publication thereof, no vestry shall be held either in
the church, nor, except in case of urgency, in the vestry.
At the saye time power is given to provide other places
to hold the meetings. But the poor-law board can only
issue such an order upon the application of the church-
wardens, sanctioned by a resolution of the vestry.

The incumbent of the parish has a right, ex officio,
not only to be present and to take part in every vestry
meeting, but, further, to take the chair and preside over
its deliberations. The persons entitled to attend and
vote at a vestry are the ratepayers of the parish, whether
resident or non-resident therein. No person, however,
who has neglected or refused to pay any poor rate
which is due, and has been demanded from him, is
enabled to attend or vote, or be present until he has
paid the same. It is not, indeed, necessary to have
actually paid any poor rate, for if a man have come
into the parish since the last rate was laid, he can vote
in respect of the property for which he has become
liable to be rated exactly as if he had been actually
rated. The non-payment of church rates due and
demanded does not, however, disqualify for attendance
and voting at a vestry meeting.

Vestry meetings, which may be held as often as the
parish business requires, are generally called by the
churchwardens with the consent of the incumbent.
By the 7 Wm. IV. & 1 Vict. c. 45, three clear days’
notice of the place and hour of holding the same, and
of the special purpose thereof, must be given by affix-
ing a notice (signed by a churchwarden or by the
rector, vicar, or curate of the parish, or by an over-
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seer) to the principal doors of all the churches within
the parish previous to the commencement of divine

service on Sunday. And to remind the parishioners

that a meeting is to be held, it is nsual to toll one

of the church-bells for half-an-hour before the time -
of assembling.

As we have already said, the incumbent, if present,
is entitled to preside at a vestry meeting. If he is
not there, a chairman is to be chosen by those present,
voting in the manner we shall now describe.

Under the old common law, every ratepayer had a
single vote, and no more ; and this is, in fact, still the
case when any question submitted to the vestry is de-
cided, as it may be, by a show of hands.* But if the
question before the meeting is one that may legally be
entertained, a poll may always be demanded, at which
all persons duly qualified may vote, whether they were
present at the show of hands or not. The poll is
now taken under the provisions of the 58 Geo. III.
¢. 60, s. 3, which now regulates the voting in vestries,
and whereby it is provided “that every inhabitant
present who, by the last rate made for the relief of
the poor, shall have been assessed in respect of any
annual rent, profit, or value not amounting to £50,
shall give one vote and no more ; if assessed for any
such annual rent, &e., amounting to £50 or upwards
{whether in one or more than one sum or charge), he
is entitled to give one vote for every £25 in respect of
which he shall have been assessed ; but so that no in-
habitant shell give more than six votes; and where two

* On a show of ha.nds, a majority of those present must vote
for any resolution in order to carry it. Persons reﬁmng to vote
cannot be treated as absent.




THE PARISH VESTRY. 39

or more of the inhabitants present are jointly rated,
each is to vote according to the proportion borne by him
of the joint charge ; and where only one of the persons
jointly rated attends, he is to vote according to the
" whole of the joint charge.” And where companies or
corporations are rated to the poor, their clerk, secre-
~ tary, steward, or other agent, duly authorized for the
purpose, may (if their rates have been duly paid) re-
present them at any vestry meeting, and give the num-
ber of votes to which their property entitles them.

If there is no other business before the vestry, the
poll should be taken immediately after it is demanded,
unless this should be attended with inconvenience;
but the chairman has a legal right to fix the time of
the poll. The doors of the vestry should be kept open
during the taking of the poll, for which sufficient time
must be allotted to allow all the ratepayers the oppor-
tunity of voting. And where there is a custom in any
parish, with reference to the period of polling, it must
be followed, provided it be reasonable.

‘When the votes are equal on a poll, the chairman
has a right to give a casting vote, in addition to the
vote or votes to which he is entitled as a private indi-
vidual, in respect of his assessment.* The same set-
tion of the act (see below) which confers this power
upon the chairman, renders it imperative upon him to
sign the proceedings of the vestry, which are to be
entered in a book to be provided for the purpose by

the churchwardens and overseers.t Any inhabitants

* 58 Geo. III. c. 69, 5. 2.

*t Section 6 of the act just quoted provides for the safe cus-
tody of the parochial books, and imposes penalties upon any
person obliterating or destroying them, or neglectiag to pro~
duce them, when required, to the vestry or parochial officers.
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present who choose may likewise do so. Their signa-
tures are merely regarded as suthenticating the record
of the proceedings, and do not involve them in any
personal responsibility, unless the resolution or resolu-
tions to which they set their names expressly guarantees
the payment of expenses ordered to be incurred.

Speaking generally, the vestry “bas the right to
investigate and restrain the expenditure of the parish
funds, to determine the expediency of enlarging or
altering the churches and chapels, or of adding to or
disposing of the goods and ornaments connected with
those sacred edifices. The election of some of the
parish officers is either wholly or in part to be made by
the vestry, and it has, either directly or indirectly, a
superintending authority in all the weightier matters of
the parish.”* It has, amongst other things, the power
to levy or refuse a church rate. This general statement
of the powers of the vestry may here suffice, as we shall
have occasion to refer more particularly to the most im-
portant of its duties in subsequent portions of the work.t
It is only necessary further to remark that every pa-
rishioner, whether present or absent, is bound by a
vestry meeting duly called. One vestry may, however,
rescind the proceedings of a previous one.

The vestry clerk is the secretary of the vestry by
whom he is elected. His duty is to attend its
meetings, to draw up its orders and resolutions, and
generally (although the vestry may order otherwise) to
keep the parish books. The duties of this officer are,
indeed, much more minutely defined when he is (as is

* Steer’s Parish Law, by Hodgson, p. 289.
+ With respect to the election of churchwardens by the
vestry, see ante, Chapter IV.
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no doubt generally the case) appointed under the 13 &
14 Viet. c. 57. That act gave the poor-law commis-
sioners the power to order the appointment of a vestry
clerk in all parishes whose population exceeded 2000 at
the last census, the appointment to be made within
one month after the issuing of such order, or (on sub-
sequent occasions) after the vacancy of the office, and
seven clear days’ notice being given of the vestry
meeting convened for the purpose. Sec. 7 defines
the duties of such vestry clerk (unless otherwise ordered
by the commissioners), and as this officer is one of
great importance in all populous parishes, we shall
give the clause nearly entire. He is, then, “ to give
notice of, and attend, meetings of the vestry and com-
mittees appointed thereat. To summon and attend
meetings of the churchwardens and overseers when
required, and to enter the minutes thereof. To keep
the account of charity moneys distributed by the
churchwardens or overseers. To keep the vestry
books, parish deeds, &c., rate books and accounts
which are closed, and to give copies of, and extracts
from, the same at the rate of fourpence for seventy-
two words, and to permit all ratepayers of the parish
to inspect them at reasonable times, on pain of dis-
missal for neglect. To make out, when required by
the vestry, the church rate, and procure it to be
signed and completed, and to retain the custody there-
of, and where there is no collector of poor rates, or
assistant overseer to make out the poor rate and pro-
cure its allowance, and to make all subsequent entries
in the rate books, and to give the notices thereof
required by law. To prepare and issue the necessary
process for recovering arrears of such rates, and to
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procure the summons to be served, and to attend the
justices thereon, and to advise the churchwardens and
overseers as to the recovery of such arrears. To keep
and make out the churchwardens’ accounts, and to
present them to the vestry or other legal authority to
be passed, and to examine the church rate, collector’s
accounts, and returns of arrears. To assist the over-
seers in making out their accounts (whenever required
by them), and, subject to the rules of the poor-law
commissioners, to examine the accounts of the assist~
ant overseers and collectors of poor rates and their
returns of arrears. To attend the audit of overseers’
accounts, and conduct all correspondence arising there-
from. To assist the churchwardens and overseers in
prepering and making out all other parochial assess-
ments and accounts, and in examining the accounts
of the collectors of such assessments. To ascertain
and make out the list of persons liable to serve in
juries, and to cause them to be duly printed and
published end returned to the justices. To give
the notices for claims to vote for members of par-
liament, to make out lists of voters and get them
printed and published and duly returned according to
law, to attend the revising court, and to prepare, make
out, and publish the business lists and lists of consta-
bles. To make all returns required of the church-
wardens or overseers by law or proper authority. To
advise the churchwardens and overseers in all the
duties of their office, and to perform such other duties
end services of = like nature as the poor-law com-
missioners from time to time, at the request of the
churchwardens or overseers, or otherwise, may pre-
scribe and direct.” By sect. 9 it is declared, however,
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that nothing in that act is to exempt or discharge any
churchwarden or overseer from the performance of any
duty required of him by law, or to oblige him to avail
himself of the assistance of the vestry clerk unless he
thinks fit to do so.

Vestry clerks not appointed under the 13 & 14
Viet. c. 57, are removable at any vestry meeting, and
no salary is attached to their office.

" Vestry clerks appointed under the act to which we

have just referred, are not removable from office,
except by a resolution passed at a vestry called for
that special purpose, and with the consent of the
poor-law board ; or by an order under the seal of such
board. The salary of such clerks is fixed by the order
directing their appointment, and is charged upon the
poor rate. On the other hand, they must give sach
security as the poor-law board order.

CHAPTER VII.

SELECT VESTRIES.

A ““sELECT vestry” consists of a certain number
of persons chosen annually to manage the concerns of
the parish. In some parishes, the establishment of
such a body is the result of immemorial usage, which
in that case fixes also its constitution and mode of
election; the latter in some cases being that worst of
all kinds of election—self-election. When it is sought
to support by custom the existence of a select vestry in
a parish, and thus.to exclude the parishioners from the
direct—or it may even be the indirect management—
of their own affairs, the said custom must be shown—




44 HANDY BOOK OF PARISA LAW,

1. To have existed immemorially.*

2. To have existed continuously; i. e. as to the
right. For a mere interruption in the exercise
of the right will not destroy the custom.

3. To have been acquiesced in peaceably by the
parishioners.

4, 5, and 6. To be reasonable, compulsory, and con-
sistent.

The existence of a custom for a select vestry must, if

contested, be tried before one of the common-law courts.

In addition to ‘the select vestries by custom, such
bodies often exist in virtue of private and local acts
relating to particular parishes. Those acts, of course,
regulate their constitution and mode of election.

There are also the select vestries under the 59 Geo.
IIL. c. 12, s. 1. (commonly called Sturges Bourne’s Act).
These do not, however, replace the open vestry in the
general government of the parish. Their duties are
entirely confined to the administration of the poor laws,
with which the “ parish vestry,”” whether open or select,
has no concern.

The 1 & 2 William IV. ¢. 60 (commonly called
Hobhouse’s Act) enables parishes, being part of a
city or town, and containing a population of more
than 800 persons rated as householders, to adopt that
act if they think fit, and elect under its provisions a
select vestry for the general management of all such
their local affairs as would otherwise be within the
jurisdiction of the open vestry. If it is desired to

* A custom is said to have existed “ immemorially” when it
cannot be shown to have commenced since the beginning of
the reign of Richard I.: and in the absence of such proof a
jury are entitled to infer the existence of an “immemorial
custom” from the usage of the previous twenty years.
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adopt the act, one-fifth of the ratepayers, who must be
at least fifty in number, must deliver a requisition (in
a form given in the act) to the churchwardens between
the 1st of December and the 1st of March, requiring
them to ascertain whether a majority of the parishioners
wish the act to be adopted. Then, on the first Sunday
in March, the churchwardens are to fix a notice on the
doors of all the churches and chapels within the parish,
specifying the day (not earlier than ten nor later than
twenty-one days after such Sunday), and the place
where the ratepayers are to vote for or against the
adoption of the act. The voting is to take place by a
written or printed declaration addressed to the church- .
wardens, If two-thirds of the votes given (the whole
number of persons voting being a clear majority of
the ratepayers of the parish) are in favour of the
adoption of the act, the said-act (due notice having
been given of its adoption) becomes the law for the
election of vestrymen and auditors, which is henceforth
to take place annually in May—the voters being such
persons as have been rated to the poor for one whole
year preceding their voting, and have paid all rates,
&c., except those becoming due within six months of
each voting. The vestry is to consist of resident
householders rated to the poor on a rental of not less
than £10 per annum, and to be 12 in number where
the number of rated householders dces not exceed
1000; 24 where it exceeds 1000 ; 36 where it exceeds
2000; and so on, in the proportion of 12 for every
1000; but in no case is the whole number of vestry-
men to exceed 120, unless, indeed, a greater number
is fixed by any special act of parliament. The rector,
district rectors, vicar and perpetual curate, are to be
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part of, and vote in, such vestry in addition to the
elected vestrymen. One-third of the members of
the vestry (who are, however, eligible for re-election)
are to go out of office each year. The vestry elected
under this act is to exercise the powers and privileges
held by any vestry existing in the parish at the time
of the passing of that measure. And various clauses
contain provisions as to the vestry-room, the chairman,
the accounts, auditors, &c., for which we must refer
our readers to the act itself,

CHAPTER VIIL
METROPOLITAN VESTRIES,

THE election and powers of the vestries in the metro-
polis are now regulated by the 18 & 19 Viet. c. 120,
commonly called the “ Metropolis Local Management
Act,” ““ the metropolis ” being defined therein to consist
of the city of London, and parishes and places compre-
hending an area from Hampstead on the north to Wool-
wich and Lewisham on the south, and from Stratford-
le-Bow on the east to Hammersmith on the west.*

The vestry in every parish included in this area is to
consist of —18 vestrymen, where the number of rated
householders does not exceed 1000 ;+ 6 additional (5. e.

* The act also empowers the Queen in council, upon the
application of the metropolitan board of works, to order the
provisions of the act to be extended to any parish adjoining
the metropolis containing not fewer than 750 inbabitants xated
to the relief of the poor.

1 If there are not eighteen persons in a parish qualified to

be vestrymen, the vestry is to consist of as many as are quali-
fied.

p—rTT e
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24 vestrymen) where the number exceeds 1000; and
12 additional (3. e. 36 vestrymen) where the number of
rated householders exceeds 2000; and so on, in the
proportion of 12 additional vestrymen for every 1000
rated householders. In no case are the elected ves-
trymen to exceed 120.* To them are to be added
the incumbent and churchwardens of the parish,
and any district rector, who is a -member of the vestry
of such parish at the time of the passing of the act.
Parishes which, at the time of the act passing, con-
tained upwards of 2000 inhabitants, are to be divided
into wards, none of which must contain fewer than 500
rated householders; the secretary of state for the home
department apportioning the vestrymen amongst the
wards. One-third of the vestry go out of office every
year,t so that every vestryman serves three years, except
such as are elected to supply vacancies occasioned other-
wise than by effluxion of time. In that case they are
to go out of office at the times when the terms of office
of the members in whose place they are elected would -
have expired by effluxion of time.

The election of one-third of the vestry, in place of
that which retires, takes place annually in May, the
electors being such persons as have been rated in such
parish to the relief of the poor for one year next
before the election, and bhave paid all parochial rates,
taxes, and assessments, except church rates, due from

* The qualification requisite for a vestryman is, under ordi-
nary circumstances, an assessment to the relief of the poor
upon a rental of not less than £40 ; but in case the number of
such assessments is not equal to one-sixth of the whole assess-
ments in any parish, the qualification of a vestryman for that
parish is reduced to £25.

+ Retiring vestrymen are eligible for re-election.




48 HANDY BOOK OF PARISH LAW.

them at the time of so voting, except such as have been
made or become due within six months immediately
preceding. Of course, when vacancies in the vestry
occur by death’ or resignation, there will be bye-
elections to supply them, which may take place at any
part of the year.

On the-day of election, the parishioners rated for
the relief of the poor* in the parish or ward for which
the election is holden are to meet at the place ap-
pointed for the election, and to nominate two rate-
payers of the parish or ward to be inspectors of votes,
and the churchwardens, or, in case of a ward eleec-
tion, such one of the churchwardens as is present
thereat, or, if one of the churchwardens is not present,
the person appointed to preside, is to nominate two
other such ratepayers to be inspectors. The parish-
ioners present are then to proceed to the election of
vestrymen and also of auditors, unless five or more
ratepayers require a poll, which, if demanded, is to
take place on the following day, commencing at 8 .M.,
- and terminating at 8 ».M. At this poll eack ratepayer
18 to have one vote and no more.

If on the poll two or more persons appear to have
an equal number of votes, the inspectors are to decide
by lot which of them are to be returned as elected.
When the election is complete, the list of persons
elected vestrymen and auditors must be returned to

* Occupiers of temements may claim to be rated by serving
notice upon the overseers or one of them; and this whether
their landlord has or has not been, is or is not liable to be,
rated for such tenements ; or has or has not compounded for
the rates due on the same. If the rates have been com-

pounded for, the tenant is only liable to pay the amount of
composition due for the tenement he occupies.
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the churchwardens, who will publish it to the.parish in
the manner appointed by the act.

Section 11.of the act provides for the auditing of
the parish accounts. '

The persons thus elected as vestrymen, together with
the persons added in virtue of their offices* form the
vestry, and (with two exceptions, which we shall pre-
sently mention) “ all the duties, powers, and privileges,
including such as relate to the affairs of the church, or
the management or relief of the poor, or the adminis-
tration of any money, or other property applicable to
the relief of the poor) which might have been per-
formed or exercised by any open, or elected, or other
vestry, or any such meeting as aforesaid (i. e. a meeting
of parishioners), in any parish, under any local act, or
otherwise, at the time of the passing of the 18 & 19
Vict. c. 120, are to be deemed to have become transferred
to and “vested in the vestry constituted by that act,”
3. e. ““ the Metropolis Local Management Act.”

The two exceptions to which we have just referred
are—1st, as to the election of churchwardens and the
imposition of church rates. For it is enacted by an
act (the 19 & 20 Vict. c. 112, 5. 1) passed in the
year after the Metropolis Local Management Act,
that when the power of - electing churchwardens or
making church rates, or rates in the nature of church
rates, was, at the passing of the 18 & 19 Viet. ¢. 120,
vested in an open vestry, or in any meeting in the
nature of an open vestry meeting, or in any meeting
of the parishioners, inhabitants, or ratepayers, such
power is not to be deemed to have vested in the vestry
elected under the Metropolis Local Management Act. -

_* Bee ante, p. 47.
D
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2nd. Various powers, heretofore exercised by the vestry,
are, by the Metropolis Local Management Act, truns-
ferred, in certain parishes, tothe district boards of works
to be appointed under that act. .

Bect. 28 of that act provides that, in erder to con-
stitute a quorum at any meeting of a vestry elected
under this act, there must be not fewer than five ves-
trymen present at a meeting of a vestry which consists
of not more than 18 elected vestrymen ; and not less
than 7 present at a vestry consisting of 24 elacted
vestrymen, and ro more; and not less than 9 present
at a vestry consisting of 36 elected vestrymen or
upwards. Sect. 9 provides for the giving due notice of
meetings of the vestry. While sect. 30 enacts that
at every meeting of the vestry, in the absence of the
persons authorized by law or custom (i. e. generslly
the incumbent or one of the churchwardens), the mem-
bers present shall elect a chairman for the oocasion
before proceeding to other business; and that the
chairman, in case of an equality of votes on any ques-
tion, is to have a second or casting vote.

Various parishes of the metropolis, enumerated in a
schedule to the act, are then grouped into districts,
over each of which a board of works (the number of
whose members is fixed by the act) is to preside. The
board is to be composed or deputies elected by the ves-
tries of the various parishes in the district. One-third
of their number go out of office every year, the vacan-
cies being supplied by the election of the vestries.

The vestries of parishes which are not included in
districts* and the district boards are constituted cor-

* These—the vestries of the largest parishes—are virtually
district boards, having all the powers of the latter bodies.
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porsations,and are enabled to hold land for the purpeses
of the act.

Superior to both vestries and district boards is ““ the
Metropolitan Board of Works,” which, like the twe
inferior bodies, is a corporation with power 'to hold
lends. It is composed in the following manner : —the
corporation of the city of London elect two members ;
each vestry not included in a district sends two mem-
bers; and each board of works one. One-third of
the members of the board retire from office each year,
and the place of any member dying, resigning, or
otherwise ceasing to be a member, is supplied by the
board er vestry by whom he was originally. elected.
The metropolitan board is empowered to appoint a-chair-
man, with a salary of not less than £1500, nor move
than £2000 & year.

One very important clause in the act disqualifies
gertain persons from being members of any of the
metropolitan boards or vestries. It enacts in sub-
stance, that any member of the metropolitan or any
district board, or any auditor who becomes bankrupt
or insolvent, or compounds with his creditors, or accepts
or holds any office under the board er vesiry of which
he is a member, or of whose accounts he is auditor,
(except in the case of an auditor, of the office of
aunditor), or is in any manner concerned or interested
in any contract or work made with or executed for such
board or vestry, is to cease to be a member or auditor.
But no shareholder in a joint-stock company is to be
disabled from coutinuing or acting s a member of 2
board or vestry by reason of any contract between
such company and such board or vestry, or of any
work executed by such company ; but no such member

D2
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is to vote upon any question in which such company
is interested. Any person acting as a member of a
board or vestry, or as auditor after ceasing to be such
member or auditor, or being a shareholder in a com-
pany who votes upon any question in which the com-
pany is interested, and any person acting as a member
of a vestry without being duly qualified, is liable to a
penalty of £50. But all acts and proceedings of any
person ceasing to be a member or auditor, or disabled
from acting, if done previously to the recovery of the
penalty, are valid. ’

The members of all the metropolitan representative
bodies are enabled to resign their offices at any time ;
and all of them are capable of immediate re-election
after going out of office.

The act contains a number of provisions regulating
with considerable minuteness their proceedings, the
appointment of committees and officers, the provision
of offices, &c.; but for these, we must refer our readers
to the act itself, as any attempt to summarize them
would occupy more space than we can spare for a
subject which is of a local although it may be a

" metropolitan character. For the same reason we must
confine ourselves to stating generally that the act gives
powers to the bodies we have named to make and
maintain sewers ;¥ to pave, cleanse, and light the
streets ; and to remove and prevent nuisances. In
general, it may be said that they have the same powers
and duties which in most large towns are either pos-
sessed by the corporation under the Municipal Corpora-

* To the metropolitan board is committed the duty, as most
of our readers are no doubt aware, of carrying out a plan of
drainage for the whole metropolis.
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tion Act, or have been conferred upon it by successive
improvement acts,

In conclusion we have to refer to thé mode in which
the funds for carrying out the act are to be provided.
Every vestry and district board may, by order under
their seal, require the overseers of their parish, or of
the several parishes within their district, to pay to the
treasurer, or into any bank, the sums required for de-
fraying the expenses of the execution of the act, dis-
tinguishing the sums connected with sewerage, and
also with lighting (when land is exempted, or is rated
at a less rate than houses for lighting under any act
of parliament), from the other expenses. The overseers,
to whom such order is issued, are to levy the amount
required by making separate sewer rates, lighting rates
(when a sum is required for that purpose), and a gene-
ral rate. These rates are to be levied on the person,
and, in respect of the property rateable to the relief of
the poor, assessed on the net annual value of such pro-
perty, and allowed in the same manner and subject to
the same appeal as poor rates.*

The metropolitan board obtains the sums it may
require by precepts addressed to the vestries and
district boards.

Borrowing powers are conferred by the act upon all
the bodies to which we have been referring.

CHAPTER IX.

OF CONSTABLES.
Hiem constables are appointed for a hundred, wapen-
take, or other like division of a county. They are
nominated by the justices at the special sessions of the
* See post, the chapter on poor rates.
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division for hearing appeals against rates; or if the
hundred or other division for which the high con-
stable is appeinted, is not included in some one division
of the eounty for which special sessions are held, then
the special sessions for sach division as the quarter
sessions determine. No one, however, is liable to-
serve the office unless he resides within the handred.
This general statement may suffice with respect to a
fanctionary whose duties are: now, generally speaking,
not of an important character, and who is not, more~
over, a parish officer. We pass on to what are more
properly within the scope of the present work—parish
constables.

These are now appointed, in accordance with the
provisions of the 5 & 6 Vict. c. 109, according to the
sixth section of which all able-bodied men, resident
within the parish, between the ages of twenty-five and
fifty years, rated to the relief of the poor or te the
county rate for any tenement of the met yearly value
of four pounds or upwards (except such persons as are
exempt or disqualified, as will be mentioned immediately
afterwards), are qualified and are liahle to be appeinted
parish constables.

The following persons are exempt from lisbility
to be appointed parish constables:—All peers; all
members of the House of Commons; all judges of the
superior courts; all justices of the peace; all deputy
licutenants; all clergymen in holy orders; all Roman
Catholic priests; all dissenting ministers who shall fol-
low no secular oceupation except that of a schoolmaster
producing a certificate of some justice of the peace
of their having taken the oaths and subscribed the
declarations required by law; all schoolmasters; all
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sergeants and barristers-at-law actually practising ; all
members of the society of doctors of law snd advo-
cates of the civil Jaw actually practising ; all attorneys,
solicitors, and proctors duly admitted in any court of
law or equity or of eeclesiastical or admiralty jurisdie-
tion, in which attorneys, salicitors, and proctors have
beer usually admitied, actually practising and having
duly taken out their amnual certificates; all convey-
aneers and special pleaders below the bar; all officera
of any such courts actually exereising the duties of
their respeetive offices; all coroners, gaolers, and keepers
of liouses of correction; all members and licentiates of
the Boyal College of Physicians in Londen actually
practising ; all surgeens being members of one of the
Royal Colleges of Surgeons in London, Edinburgh, or
Dublin, and actually practising ; all apothecaries having
obtained a certifieate to practise as an apothecary from
the master, wardens, and society of the city of Londen,
and actually practising; all officers of Her Majesty’s
navy or army on full pay; all persons enrolled and
serving in any corps of yeomanry under officers having
commissions from Her Majesty, or licutenants of coun-
ties or athers specially authorized by Her Majesty for
that purpose; all pilots licensed by the Trinity house of
Deptfard, Stroud, Kingston-upen-Hull, or Newecastle-
upon-Tyne ; and all masters of vessels in the buoy and
light service employed by either of these corporations;
all pilots licensed by the lord warden of the cinque
ports, or under any act of parliament or charter for
the regulation of pilots in any other port; all the
household servants of Her Majesty; all officers of
customs #nd exeise ; all sheriffs and sheriffs’ officers ; all
high constablés ; the clerks of all boards of guardians
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of the poor; the masters of all union workhouses; all
county or district constables; all parish clerks; all
registrars and superintendant registrars of births,
deaths, and marriages; all churchwardens, overseers,
and relieving officers ; and all postmasters and persons
employed in the business of the post-office.

The above persons are ezempt from liability to serve
this office, i.e. they need not serve unless they choose;
but all licensed victuallers and persons licensed to deal
in any exciseable liquor or to sell beer by retail, all
gamekeepers, and all persons who have been convicted
of any treason, felony, or any infamous crime are dis-
qualified from serving the office, i.e. they cannot serve it.
. Within the first seven days of February in each
year the justices of the division in which each parish
is situated issue a precept to the overseers in that
parish directing them to make out a list of all persons
therein qualified to serve as parish constables, and
return the same to the justices before.the 24th of
March. . The overseers, within fourteen days after they
have received the precept, call a vestry meeting, who
make out a list of the persons in the parish qualified
and liable to serve (with the Christian name and sur-
name and true place of abode, the title, quality, calling
or business of each written at full length), and they
may annex to this the names of any number of
persons willing to serve the office of constable, and
whom they recommend to be appointed, although they
may not have the requisite qualifications. The over-
seers present this list (verifying it on oath, and attend-
ing to answer any question touching the same) to
a special sessions of the justices of the peac! of the
division holden for the purpose on some day between
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the 24th of March and the 9th of April in each year.
And from the list as amended by striking out the
names of all disqualified, not liable, and not consent-
ing to serve, or disabled by lunacy or imbecility of
mind, or by deafness, blindness, or other infirmity of
body, the justices select the names of such number of
persons as they deem necessary (having regard to the
extent and population of the parish) to act as con-
stables within the parish, and until other constables
are chosen and sworn to act in their stead, as constables
for such parish; provided always, that where any person
has been chosen to serve and has served the office of
constable, either in pérson or by substitute, he is not
liable to be again chosen until every other person in the
parish liable and qualified to serve has also served the
office of constable either in person or by substitute. The
persons thus nominated serve for a year, or until their
successors are appointed, unless previously removed
from office by the justices for misconduct or some other
good cause. Before entering upon their duties they .
must, however, attend on a day to be named in order
to be sworn. And all persons who, being duly ap-
pointed and being qualified and liable to serve, refuse
to do so, and fail to provide a qualified substitute (who
need not be on the list approved by the vestry), is, upon
conviction before two justices, to be fined not more than
#£10; and every person who, after being sworn as con-
stable, refuses, or wilfully neglects, to act in the execu-
tion of his office, is, upon conviction before two jus-
tices, to forfeit for such offence not more than £5.
The act, after directing that the lists of the parish
constables should, within fourteen days after their
appointment, be affixed by the overseers to the doors
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of the parish church; and providing (by section 16)
for the filling up of any vacaneies which may occur in
the course of a year by the death, disqualification, or
discharge of any constable during his year of office;
authorizes the justices, on the resolution of the parish
vestry, to appoint, in aid of the regular parish consta~
bles who are unpaid,* a certain number of paid consta-
bles for each parish.

The parish constables are subject to the authority of
the chief constable of the county constabulary for the
eounty, or the superintendent of the district in which
they are situated. These officers cannot, however, call
upon them to serve beyond the boundaries of their own
parishes.

In addition to the ordinary eonstables appointed as
we have described, special constables may also be ap-
pointed under the 1 & 2 Wm. IV. c. 41. By the first
section of that act, when it is made to appear to two
justices of any county or town, on oath, that any

- tumult, riot, or felony has taken place, or may be
apprehended, in any parish, &ec., for which they aet,
and they think the ordinary peace officers insufficient
for the protection of persons and property, they may
appoint, by precept under their hands, as many house-
holders or other persons (not legally exempt from
serving the office of constable) residing in such place,
or in the neighbourhood, as they think fit, to act as
special constables. Such special constables are to take.
an oath. The secretary of state may order persons
who are exempt from service as constables to be sworn.
in. 'While acting, such constables have all the powers

* Except by fees for the performance of certain duties, such
as the service of summonses, execution of warrants, &e.
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of common constables. And any special constable,
convicted: before two justices of refusing to take the
oath, or of neglecting to appear at the proper time and
place for taking it, or of neglecting to serve when
called upon, or to obey lawful orders, is liable to a
penalty of £5. The justices in whom the appoint-
ment of special constables is vested may determine
their service ; when they must deliver up the staves
and other articles provided for them, on penalty of a
sum not exceeding £5. The justices, at a special ses
sions to be held for the purpose, may order reasonable
allowanees and expenses to be paid to, or on account
of, the special constables. -And by the Municipal Cor-
porations Act (5 & 6 Wm. IV. c. 76, s. 83) the justices
in a municipal borough are empowered to call out spe-
. cial constables within its limits.

Such are the main provisions of the acts which
regulate the appointment of parish and special con-
stables. They are not repealed by the other acts,
which provide what may be considered, under ordi-
nary circamstances, the active police of the country, the
borough police, and the county constabulary.* The

* When, under the 5 & 6 Vict. c. 109, a preecept had been
issued by justices ordering overseers to make out and return a
list of men qualified and liable to serve as parish constables,
and the overseers had duly called a meeting of the inhabitants
for the purpose of making out such list, but the inhabitants
assembled at the meeting declined to do so in consequence of
thinking it unnecessary that any such constables should be
appointed, a mandamus was granted ordering them to make
out and return the list. The justices are the persons to de-
termine whether parish constables shall still be appointed in
places where the rural police system is established ; and if in
the exercise of their discretion they think fit to issue their
precept, the inhabitants must obey it.—7%e Queen v. the In-
Rabitants of North Brierley, 27 L. J. M. C., 275.
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former (the borough police) are established under the
Municipal Corporations Act (5 & 6 Wm. IV. c. 76),
which authorizes every town council to appoint, out of
" their own body, a certain number of persons, who,
with the mayor for the time being, are to be “the
watch committee,” and are to appoint constables to be
sworn in before a justice having jurisdiction in the
borough. These constables (i. e. the borough police)
are to have, within the borough, and also within the
county in which the borough they are appointed for is
gituated, all the powers and privileges, and are to be
liable to all the duties and responsibilities, which any
constable has within his constablewick (i. e. the district
for which he is appointed constable) by virtue of the
common law or any statute.

The county constabulary are established under three
acts of parliament (2 & 3 Viet. c. 93, 3 & 4 Viet. c.
88, and 19 & 20 Vict. c. 69), which, taken together,
require the justices of every county, or (with the
approbation of the secretary of state) for a division of
a county, to establish a county police, to be under the
command of a chief constable for the county or divi-
sion of a county, and, subordinate to him, under-
superintendents, who are to have districts allotted to
them. The chief constable, subject to the approval of
two or more justices in petty sessions, is to appoint. the
other constables, and a superintendent for each police
division of the county, and may dismiss them at pleasure.
Subject to the directions of the justices in quarter ses-
sions, he has also the general command of the police
force. The expenses of the force are to be paid out
of a police rate, to be made by the justices in quarter
sessions, and to be levied with the county rate; the
Treasury contributing one-fourth of the expense on the
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certificate of one of their inspectors that the force is in
an efficient condition. Besides the regular police force,
who are always out, are paid regular wages, and are
at the orders of the chief constable for such service,
falling within the duties of police, as he may direct,
the chief constahle is to make out a listof fit persons
in every parish, &e., within each petty sessional divi-
sion, who are willing, in case of need, to serve as local
constables. The list is to be laid before the ‘justices at
one of the special sessions for hearing appeals against
the poor rate, who are to select from the list so many
local constables as they think fit, and to cause an oath
to be administered to them. Tables of fees and allow-
ances for the service of summonses and warrants, and
the performance of other duties by the local constables,
are to be settled by the secretary of state. We shall
not refer further to the provisions of the acts.under
which the county constabulary is established, as they
scarcely belong to our subject. It was, however, ncces-
sary to give this brief outline of them, in order to
exhibit the relation in which the parish constables stand
to the general police of the kingdom. And we shall
quit this part of the subject with the remark, that all
constables—parish constables, special constables, local
constables, and police constables—are under the direc-
tion and subject to the orders of the chief constable of
the county, division, or borough, in which is situated
* the district for which they are appointed.

It only remains for us to state—and it must neces-
sarily be very briefly and generally—the powers, duties,
and privileges of all classes of constables.

A constable cannot take into custody, without a war-
rant from the justices, persons who are insulting each
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other, or have struck each other, unless they actually
strike or offer to strike each other in his presence.
Then he may take them inte custody.

If persons are committing an affray in a house, or
if there be a noise, or disorderly drinking therein at an
unreasonable time of the might, or if persons having
committed felony, or made an affray, fly to the house
and are immediately pursued, a constable after de-
claring the cause of his coming, and having previously
demanded admission in vain, may break open the doors
to arrest, the offender or suppress the affray.* A con-
stable (indeed this is also true of any private person)
may, or rather is bound to, apprehend any offender m
the act of committing a felony. Any person whatever,
end of course constables, are. authorized by the 14th &
15th Vict. ¢. 19, s. 11, to apprebend persons found
committing any indictable -offence in the night, i.e.
from 9 p.m. to 6 A.M. "

A constable, having reasonable cause fo suspect that
a person has committed a felony, may, and indeed
should, apprehend, and detain him until he can be
brought before a justice to have his conduet inves-
tigated. i

Constables refusing or neglecting, on due notice or
on their own view, to assist in carrying hawkers and ped-
lars trading without a licence, or refusing to produce
their licence, or in exeeuting the warrants of justices
against such offenders, are to forfeit £10. Constables
also incur penalties for neglecting to apprehend va-
grants. And they are farther required to assist a land-
lord in the day-time in breaking open any house, barn,
&e., where the goods of a tenant &re clandestinely re-

* 2 Hale, P.C.117. Steer’s Parish Law, by Hodgson, p. 393.
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moved, or framdulently concealed, for the purpose of
levying a distress; but in case the place where they
are suspected to be eoncealed is a dwelling-house, oath
must first have been made before & justice of a reason-
able ground of suspicion.

A constable is dound to execute the warrant of a
justice of the peace within his own precinct (i. e. the
district for which he is appointed, which in the case of a
parish constable is the parish), whether the warrant be
directed to him by name or generally to the constable or
peace officer of that precinct. And in order to execute
a warrant, a constable is in general justified in breaking
open outer doors or other parts of a house after but
not before he has declared his business, demanded ad-
mission, and allowed a reasonable time for opening them
to elapse. But he is, on the contrary, not justified in
breaking open outer doors to execute a warrant of dis-
tress for a poor rate, or for a church rate. And the
constable should take care to have the warrant with
him when he executes it, since he is bound to show it
on the demand of the party on whom it is to be exe-
cated. The officer should afterwards keep the warrsmt
for his own justification.

It is, in general, the duty of & constable, when once
he has apprehended a person, to retain him in custody
for the purpose of taking him with all convenient speed
before a justice of the peace. If, however, he has
taken him into custody for a mere trivial affray, he
may liberate him when the heat is over. And, until
he can take a prisoner before a justice, he may confine
him in a house or the gaol of the place.

A constable enjoys certain privileges. While serv-
ing the office, he is not liable to be appointed to any
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other. His person, while engaged in the discharge of
his duty, is specially protected ; and persons assaulting
him, with intent to resist the lawful apprehension or
detainer of offenders, may be sentenced to imprisonment,
with or without hard labour, for any time not exceeding
two years, and may also be fined and required to find
sureties to keep the peace. He possesses, also, some
advantages in the defence of actions brought against
him for acts done in the performance of his duty. And
no actions of this kind can be brought against him, un-
less they are commenced within six months after the
act committed. On the other hand, if he neglect his
duty to suppress an affray or riot, or to apprehend a
felon, &c., he is guilty of a misdemeanor, for which he
may be indicted and punished with fine and imprison-
ment. )

i By the 18 Geo. III. c. 19, every constable, within four-
teen days after he goes out of office, is to present to the
overseers of the parish an account of all sums received
and expended by him on account of the parish. The
overseers are, within fourteen days afterwards, to lay
this before the inhabitants, and, if approved by the majo-
rity of them, any amount due to him is to be paid out
of the poor rate. If the account is disallowed, the con-

“stable has an appeal to a justice of the peace; and so
on the other hand have the parish. Both parties can
appeal from the justice to the next quarter sessions.
The constable can only, it must be remembered, charge
for actual expenses occurred in doing the business of
the parish.

It will be understood, that we have in this chapter
confined ourselves, as far as possible, to the law affect-
ing the parish constable. We have here nothing to do
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with the organization of the borough and county police,

- which are not parochial forces. Information with re-
spect to them must be sought in the acts under which
they are established. So far as relates to the general
duties of constables in apprehending offenders, exe-
cuting warrants, &c., to the penalties imposed upon
neglect, or their protection against assault or actions
for acts done in discharge of their duty, the same law
is applicable to all peace officers.

CHAPTER X.
OF THE PREPARATION OF JURY LISTS.

In the first week of July in each year, the clerk of the
peace in each county issues his warrant to the high
constables, requiring them to issue precepts to the
churchwardens and overseers, directing the latter to
prepare, before the 1st September, lists of all persons
in their parishes liable to serve on juries.

The churchwardens and overseers having made out
such a list, are, on the three first Sundays in Septem-
ber, to fix a copy thereof upon the principal door of
every public place of religious worship in their parishes
or townships, with a notice stating when and where the
objections to the list will be heard by the justices.
The latter hold a special sessions for the revision of
these lists in the last seven days of September. Having
struck out the names of persons exempted, and inserted
those of men omitted, upon the application of or notice
to the parties immediately interested, the justices pre-
sent, or any two of them, sign the list, which the high
constable delivers to the quarter sessions next holden for
the courity or division on the first day of its sitting.

E
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The churchwardens and overseers, and also the jus-
tices in petty sessions, are authorized to inspect the tax
assessment for any parish or township between the
1st July and 1st October in every year, for the purpose
of making out or revising the jury list. And any high
constable, churchwarden, or overseer offending against
the act by neglect of duty or otherwise, may be fimed
not more than £10, nor less than 40s. by the justices
before whom he may be summoned.

CHAPTER XI.
OF HIGHWAYS.

Hierways or public roads are those ways which all
the Queen’s subjects have a right to use. It is said
that there are three kinds of public ways :—a footway,
a foot and horseway, and a foot, horse, and cartway.
Whatever distinctions, however, may exist between
these ways, it seems to be clear that any of them
which are common to all the Queen’s subjects, whether
directly leading to a market town, or beyond a town,
ar from town to town, or village to village, may pro-
perly be called a highway. A common street is also
a highway, so is a navigable river, and so also a towing-
path by its side, although only used for that purpose.
A turnpike road is also a highway, although open to
the public only on payment of tolls; and although its
maintenance is provided for otherwise than is the case
with respects to highways in general. It was at one time
a question whether there could be a public highway
which is not also a thoroughfare. It is, however,
now settled, that there is no reason in point of-law why
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- a place which is not a thoroughfare should not be a
highway, if there has been such a use of it by the
public as will lead to the inference that it has been
dedicated ‘to the public use for that purpose. At the
same time, it must be admitted that the fact of its not
being a thoroughfare would be a strong argument
against any road being a highway.

Roads are highways, either in virtue of prescription,
i, e. of their having been open to the public since the
period of legal memory; or from their dedication to
the public use by the owner of the soil. This may
take place either by express declaration, or by some
act showing on his part an intention to give the public
irrevocable licence to' travel along it at their free will
and pleasure. His permitting it to remain freely open
to the public traffic for some time, is one of the
strongest indications to this effect. Thus, where the
owners of the soil suffered the public to have the free
passage of a street in London, though not a thorough-
fare, for eight years without any impediment (such as
a bar set across the street and shat at pleasure, which
would show the limited right of the public), it was
held a sufficient time for presuming & dedication of the
way to the public. So where a street communicating
with a public road at each end had been used as a
public road for four or five years, it was held the jury
might presume a dedication. In a case where it ap-
peared that a passage leading from one part to another
of a public street (though by a very circuitous route),
made originally for private convenience, had been open
to the public for a great number of years without any
bar or chain across it, and without any dnterruption
having been given to persons passing through it, it

E2
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was ruled that this must be considered as a way
dedicated to the public. But the erection of a bar to
prevent the passing of carriages, rebuts the presuription
of a dedication to the public, although the bar may
have been long broken down; and though such a bar
do not impede the passing of persons on foot, no
public right to a footway is acquired.

In every case, the facts must be such as are sufficient
to show that the owner meant to give the public a
right of way over his soil, before a dedication by him
will be presumed. And nothing done by a lessee or
tenant without the consent of the owner of the land,
will give a right of way to the public.

It seems that there may be a partial dedication of a
way, although doubts have been entertained on the
subject. Where, for instance, the owner of an estate
spermitted the public to use a road for several years for

.all purposes except that of carrying coals, Mr. Justice
-Bayley, and Mr. Justice Holroyd, thought that there
was ground for presuming such a dedication as would
«constitute a high road for all purposes except the carry-
ing of coals.

The greater number and the most important of the
highways throughout the kingdom are what are called
turnpike-roads, on account of their having been either
originally formed under, or subsequently regulated by,
acts of parliament which have provided the means of
keeping them in repair by tolls taken at the turnpikes
erected upon them. Parishes are not, however, exone-
rated from the liability to repair such roads when they
have existed immemorially ; though it is not often re-
quisite to resort to them for such a purpose, as the
funds vested in the trustees are generally sufficient to
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meet all necessary expenses of this description. But,
by 4 & 5 Vict. c. 59, 8. 1 (continued by 17 & 18
Vict. c. 52), a power is given to justices at a special
sessions for the highways when the funds of a turn-
pike trust are insufficient for the repairs of the road,
to examine the state of the resources and debts of the
trust, and to inquire into the state and condition of the
repairs, and if they think fit to do so, to order what
portion (if any) of the rate to be levied, under the
5 & 6 William IV. c. 50 (the Highway Act), shall be
paid to the trustees or their treasurer, by the surveyor
of the parish, township, or other district maintaining
its own highways. '

The inhabitants of the parish at large are by common
law bound to repair all highways lying within it, unless
by prescription or otherwise they can throw the burthen
upon particular persons. No mere agreement, however,
can exonerate a parish from this common law liability.

But although nothing more than a dedication by the
owner of the soil is requisite to give the public a right
to the aise of a highway, nor is anything more requisite
to cast upon the parish the duty of repairing all ways
which have so become highways before the passing of
the Highway Act (4 & 5 William 1V. c. 50), yet, as
to highways created, after the passing of that act, the
liability of the parish to repair is materially limited ;
for, by the 28rd sect.; it is enacted that “no road or
occupation way made or hereafter to be made by and
at the expense of any individual or private person,
body politic or corporate, nor any roads already set
out or to be hereafter set out as a private driftway
or horsepath, in any award of commissioners, under
an inclosure act, shall be deemed or taken to be a
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highway, which the inhabitants of any parish shall be
compellable or liable to repair, unless the person, body
politic or corporate, proposing to dedicate such high-
way to the use of the public, shall give three calendar
months’ notice in writing to the surveyor, of his in-
" tention to dedicate such highway to the use of the
public, describing its situation and extent, and shall
have made or shall make the same in a substantial
manner, and of the width required by this act, at the
expense of the party requiring such view, which certi-
ficate shall be enrolled at the quarter sessions holden
next after the granting thereof; then and in such case
after the said highway shall have been used by the
public and duly repaired and kept in repair by the said
person, body politie or corporate (i. e. the person, body
politic or corporate, dedicating it to the public), for the
space of twelve calendar months, such highway shall
for ever thereafter be kept in repair by the parish in
which it is situate; provided, nevertheless, that on
receipt of such notice as aforesaid, the surveyor of the
said parish shall call a vestry meeting of the inhabi-
tants of such parish, and if such vestry shall deem
such highway not to be of sufficient utility to the
inhabitants of the said parish to justify its being kept
in repair at the expense of the said parish, any one
justice of the peace, on the application of the said
surveyor, shall summon the party proposing to make
the new highway, to appear before the justices at the
next special sessions for the highways to be held in
and for the division in which the said intended high-
way shall be situate ; and the question as to the utility,
as aforesaid, of such highway, shall be determined at
the discretion of such justices.”
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Two things must be borne carefully in mind with
respect to this enactment:—1st. It only applies to
roads which had not become highways chargeable on
the parish before the passing of the act (31st August,
1835); and 2nd. A new road dedicated to the public
after the passing of the act, may become a highway
for all purposes, except that of chargeability upon the
highway rate, although it has not been adopted on behalf
of the public in the manner prescribed in the above
section.

Although the whole parish is primd facie bound to
repair all the highways within its boundaries, yet a
partienlar district of a parish may be liable by pre-
scription to repair its own roads; or an individual may
be liable ta repair a highway by reason of his tenure
of certain lands ; or the owner of land by the side of
the highway, not anciently enclosed, may, if he encloses
it, become liable to repair the highway; for he thus
takes away the liberty and convenience which the publie
have, of going upon the adjoining land when the high-
way is out of repair* And, under the 62nd sect. of
the Highway Act, arrangements may be made by the
Jjustices at the special sessions (the assent of the vestry
having been previously obtained), for the transfer, upon
such terms as may be agreed upon, of the liability of
repairing particular highways from individuals or cor-
porations, to the parish.

If a highway is in two or more parislies, each is indi-
vidually liable for the repair and indictable for the non-
repair of that portion within its boundaries. And to
prevent the inconvenience which frequently arose where

* He may, however, relieve himself of the liability by
throwing his land open again.
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the boundaries of parishes passed across or through the
middle of a common highway, and one side of such
highway was situated in one parish and the other side
in another parish, the fifty-eighth section of the High-
way Act gives the justices at a special sessions for the
highways power “ to divide the whole of such highway
by a transverse line crossing it, into equal parts or into
such unequal parts and proportions as in consideration
of the soil, waters, floods and inequality of the highway
or any other circumstances attending the same, they in
their discretion think just and right, and to declare,
adjudge, and order that the whole of such highway on
both sides thereof, in any of such parts, shall be repaired
by one of such parishes, and that the whole thereof on
both sides in the other of such parts shall be main-
tained and repaired by the other of such parishes.”
We have now to consider who are the officers
charged with the care of the highways, what are the
powers with which they are invested, and what are the
means placed at their disposal. These points are now
regulated by the Highway Act (5 & 6 Wm. 1V. c. 50),
to which we have already so often referred. By the °
sixth section it is enacted that the inhabitants of every
parish maintaining its own highways, at the first
meeting in vestry for the nomination of overseers
of the poor in every year, shall proceed to the election
of one or more persons to serve the office of surveyor
or surveyors of highways in the said parish for the year
ensuing. In parishes where there is no meeting for
the nomination of overseers to the poor, the inhabit-
ants contributing to the highway rate are to meet
at their usual place of public meeting upon the 25th
day of March, or if that should happen to be a Sunday
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or Good Friday, then on the day next following, or with-
in fourteen days after the said 25th day of March in
every year, to elect one or more persons to serve
the office of surveyor for the said parish. A poll
must be taken if demanded. The qualification for
the office of surveyor of highways is the ownership
(either in his own right or that of his wife) of houses
or land of the annual value of £10, or of personal
property to the value of £100; ‘or the occupation
(whether resident in the parish or in any adjoining
one) of houses, lands, &c., of the yearly value of £20.
Persons exempted from serving as overseers are not
compellable to act as surveyors, but others being duly
qualified must either serve or provide a sufficient
deputy, - show good cause why they should not be
appointed, or pay a fine not exceeding £20, to be
imposed by any two justices.

The majority of the inhabitants of the parish in
vestry assembled, may, if they think fit, appoint a
single person of skill and experience to act as sur-
veyor of highways at a salary.

If the vestry neglect to appoint a surveyor, or sur-
veyors, the justices at a special sessions for the high-
ways may do so, or if the person appointed by the
vestry dies, becomes disqualified, or neglects his duties
during his year of office, the justices may appoint
another person, either with or without salary, to fill
the office until the next annual election of surveyor.
When a parish is’ situated in more than one county,
division, or liberty, the surveyor is to be appointed
by the justices at a special sessions for the highways
assembled in that county, division, or liberty, in which
the church of the parish is situated.
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This act also contains provisions enabling parishes
to be united and districts to be formed for the manage-
ment of their highways, but as these enactments have
hitherto been, and are likely to remain, practically a
dead letter, it is unnecessary to do more than refer to
them here. They are contained in clauses 13 to 17,
both inclusive. 'Where, indeed a district has been
formed under the 11 & 12 Vict. c. 63, and a local
board of health appointed for it, such local board are
made the surveyors of the highways within the district,
and have all the powers and duties of snrveyor& under
the Highway Act. .

The Highway Act also contains a very important pro-
vision, enabling large parishes to appoint a board for
the management of their highways. By section 18, and
subsequent sections, it is enacted that, in any parish
where the population by the last census exceeds 5000,
if it is determined by a majority of two-thirds of the
votes of those present at the annual vestry meeting to
form a board for the superintendence of the highways
of the said parish, and for the purpose of carrying the
provisions of the Highway Act into effect, the vestry
may nominate and elect any number of persons not
exceeding twenty, nor less than five, being respectively
householders, and residing in, and assessed to the rate
for the relief of the poor of, the said parish, and also
liable to be rated to the repair of the highways in the
said parish, under and by virtue of this act, to serve
the office of surveyors of the highways for the year en-
suing ; and such persons so neminated and elected, or
any three of them, are to-act as a board, and be called
“the board for the repair of the highways of the parish
of ?” (as the case may be), and to carry into
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effect the powers, authorities, and directions in this
act contained. The hoard may appoint & collector or
collectors of rates to be made under the act, and
employ a person to act as an assistant surveyor, and also
a clerk, to attend the board, and keep the accounts and
minutes of the proceedings. Such assistant surveyor
and clerk are to be paid such reasonable salaries out of
the rates as the board determine. Upon the expiration
of the year for which such board is elected, and before
or on the day for the nomination and election of sur-
veyors under the Highway Act, the board are to present
the vestry of the parish with copies of all their accounts,
and of the minutes of proceedings for the past year.
The board may rent, or, with the consent of the vestry
of ‘the parish, purchase ground or other premises for
the keeping of the implements and materials necessary
for the reparation of the highways, or for the preparing
the materials for the same respectively ; and may deter-
mine and direet how and in what manner the highways
in the said parish, or any of them, or any and what
part or parts thereof, shall be kerbed or paved with
stone or otherwise. A
The duties of the surveyor or board of highways in
any parish are—to repair and keep in repair the parish
highways ; to erect direction posts or boundary stones ;
to remove impediments arising from falls of snow, or
from slips of the banks by the sides of the highway ;
to levy highway rates; and duly to keep accounts of
receipt and expenditure, and present them to the vestry
within fourteen days after the appointment of the sur-
veyor or board for the ensuing year. These accounts
must subsequently be laid before the justices at a high-
way sessions to be holden within a month after the
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annual election of surveyors. And if any person charge-
able to the highway rate has any complaint against such
accounts, or the application of the monies received by
the surveyor, he may then complain to the justices
who must hear the complaint, examine the surveyor
upon oath, if they think fit, and make such order as
the case requires. It is also the duty of the surveyor
of the highways, at the special sessions for the high-
ways held next after the 25th day of March in each
year, to verify his account, and to make a return in
writing of the state of all the roads, common high-
ways, bridges, causeways, hedges, ditches, and water-
courses, appertaining thereto; and of all nuisances
and encroachments (if any) made upon the several
highways within the parish for which he was surveyor,
as well as the extent of the different highways which
the parish is liable to repair, what part thereof has
been repaired, with what materials, and at what ex-
pense; and what was the amount levied during the
time he was surveyor of the said parish.

If a person who has filled the office of surveyor of
highways dies before he has paid over to his successor
the money remaining due from him to the parish; or
before handing over the books, papers, tools, instru-
ments, and materials connected with his office ; then,
in case of non-payment of such money, or non-deli-
very of such books, &c., for one calendar month after
demand made by the succeeding surveyor, the latter
may bring an action against the executors of his pre-
decessor for such unpaid moneys, or for damages for
the detention of the books, papers, tools, &e.:

If any surveyor, district surveyor, or assistant sur-
veyor, neglects his duty in anything required of him
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by the Highway Act for which no particular penalty is
imposed, he is to forfeit for every such offence a sum
not exceeding £5. And if the surveyor has any part,
share, or interest, directly or indirectly, in any con-
tract or bargain for work or materials, to be made,
done, or provided, for, or on account of, any highway,
&c., under his care ; or uses or lets any team ; or uses,
sells, or disposes of, any materials to be used in making
or repairing such highway, &c. (except by the licence of
two justices in special sessions), he is to forfeit a sum not
exceeding £10, and to be for ever incapable of being
employed as a surveyor, with a salary, under the act.
~ We have spoken frequently of *the special sessions
for highways.” These are, of course, held by the jus-
tices of the petty sessional division of the county in
which a parish is situate; and, by the Highway Act, the
justices of each division, or any two or more of them,
are required to hold not less than eight nor more than
twelve special sessions in every year, for executing the
purposes of this act; the days of the holding thereof
to be appointed at a special sessions to be holden within
fourteen days after the 20th March in each year.

The means of defraying the expenses connected with
the repair and management of the highways of a
parish are to be provided by a rate which the surveyor
is authorized to assess upon all property liable to be
rated and assessed to the relief of the poor, together
with all woods, mines, and quarries of stone, or other
hereditaments as have heretofore been rated to the
highways. The rate cannot, however, be enforced

until it has been allowed and signed by two justices of
" the peace. Highway rates, indeed, made by a local board
of health acting as the surveyors of a district, under the



78 HANDY BOOK OF PARISH LAW.

11 & 12 Viet. c. 63, need not be allowed or signed by
the justices. In parishés where the overseers have
power to compound for the payment of poor rates with
the owners, instead of the occupiers, of certain classes
of property, and in case of their refusal to compound,
to rate such landlords as the ocoupiers, the surveyor of
the highways has similar powers as to the highway rate.
And by the 13 & 14 Vict. c. 99, s. 1, the vestry of any
parish may order that the owners of tenements the
yearly value of which does not exceed £6, shall be rated
to the highway rate instead of the occupiers; such assess-
ment being at three-fourths the amount at which such
tenements would otherwise have been rated. The
justices may excuse payment of highway rates on
account of poverty. But generally the surveyor has
the same power, remedies, and privileges for levying
and recovering the highway rate as the overseers of
the poor have for the recovery of the poor rate. With
the assent of the vestry, he may appoint rate-collectors,
. who are to be paid such allowances out of the highway
rates as he may think reasonable; are to give security
for the due and honest performance of their duties ; and
account to the surveyor-when and as the latter directs.

We have now to consider the modes in which the
repair of highways may be enforced. These are—1st.
By order of a special highway sessions; and 2nd. -By
indictment at the quarter sessions or assizes for the
county. And—

1. By order of special sessions.—By the 94th sec-
tion of the Highway Act it is provided, that if any
highway is out of repair, and information thereof, on
the oath of one credible witness, is given to anmy
justice of the peace, he is required to issue a summons
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requiring the surveyor of the parish, or other person,
body politic or corporate, chargeable with such repair,
to appear before the justices, at some special sessions
for the highways, in the summons mentioned, to be
held within the division in which the said highway is
situate; and the said justices are either to appeint
some competent person to view the same, and report
thereon to the justices in special sessions on a certain
day and place to be then and there fixed, at which the
said surveyor of the highways, or other party as afore-
said is to be directed to attend, or the justices are to
fix a day whereon they or any two of them shall attend
to view the said highway, and if it appears to the
justices at such special sessions, on the day and at the
place so fixed, either on the report of the person
appointed to view, or on the view of such justices, that
the highway is not in a state of thorough and effectual
repair, they are at such special sessions to convict the
surveyor, or other party liable, in a penalty not ex-
ceeding £5; and to order the surveyor or other person,
&c., to repair such highway in a limited time; and in
default of such repairs being effectually made within
the time limited, the surveyor or other person, &c., is
to forfeit and pay to some person to be named and
appointed in a second order, a sum of money to be
therein stated, and equal to the sum which the said
justices judge requisite for repairing such highway;
such money to be recoverable in the same manner as
any forfeiture,* and to be applied to the repair of the

* By distress warrant against the goods and chattels of the
surveyor ; or if he has no goods and chattels, then he may be
committed to prison for a period not exceeding three calendar
months (with hard labour), unless the fine is sooner paid.
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highway. In case more persons than one are bound
to repair the highway, the justices are to direct what
proportion shall be paid by each of the said parties.
If the highway out of repair is part of a turnpike
road, then the justices are to summon the treasurer or
surveyor, or other officer of such turnpike road, and
then an order is to be made on such treasurer or sur-
veyor, or other officer as aforesaid, and the money
therein stated is to be recoverable as aforesaid.

This method of proceeding is only available when
the duty or obligation of the surveyor, &c., to repair
the highway in question (supposing it to be out of re-
pair), is not disputed. If that once comes in question,
it must be decided under the next mode of proceed-
ing:—

2. By indictment.—The 95th section of the act to
which we have just referred, provides that if, on the
hearing of such a summons as that which we have just
described, respecting the repair of any highway, the
duty or obligation of making such repairs is denied
by the surveyor on behalf of the inhabitants of the
parish, or by any other party charged therewith, the
justices are to direct an indictment to be preferred, and
the necessary witnesses in support thereof to be sub-
peenaed at the next assizes for the county, or at the
nexts general quarter sessions for the county, riding,
division, or place, wherever such highway shall be,
against the inhabitants of the parish or the party named
in such order for permitting the highway to be out of
repair. %

* An information may also be filed against a parish in the
Court of Queen’s Bench ; but practically this remedy is little
resorted to.

E— ——
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The right to present an indictment, either against
the parish or the surveyor, for the non-repair of a
highway, is not limited to the case contemplated in
the above section. Any individual may present such
an indictment, whether he has or has not taken pro-
ceedings before the justices, and whether the duty of
the parish to repair the highway in question be or be
not questioned.

If it appear on the trial, either that the highway in
question is not out of repair, or that the parties in-
dicted are not liable to repair it, they will be acquitted;
if both these facts are found against them, they will be
convicted. The judgment in the latter case usually is,
that they pay a fine and repair the road. But upon a
certificate of a justice of the peace, that the road is
in good condition at the time judgment is about to be
pronounced, the court will merely assess a nominal
fine. In all cases, the fine is to be applied to the re-
pair of the highway.

The nuisances o highways form a subject which our
space will compel us to discuss very briefly. There is
no doubt that all injuries whatever to a highway, as
by digging a ditch, ‘or making a hedge across it, or
laying logs or timber in it, or by doing any other act
which will render it less commodious to the Queen’s
subjects, are public nuisances at common law; and
as such the party causing them is indictable at the
quarter sessions or assizes. Thus if the tenant of
land plough the land over which others have a way, this
is a nuisance, for the way is rendered not so easy as
before. If a man with a cart use a common “ pack
and prime way,” so as to plough it up and render it
less convenient, that is also a nuisance, and indictable.

F
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If there be a stile across & public footway, and a man
raises this stile to a greater height, this is a nuisance.
And it is clearly a nuisance to erect a new gate across
a highway, though it be locked, and open and shut
freely. It is also a nuisance to suffer the highway to
be incommoded by reason of the foulness of the ad-
joining ditches, or by boughs of trees hanging over it.

For these, and such like obstructions, not only may
an indictment be presented on behalf of the public,
but further, if any individual suffers from one of them
any peculiar injury besides that which is inflicted upon
him as one of the public, he may bring an action for it.

An indictment, however, is a very cumbrous remedy
for all offences of this description which do not cause
permanent injury to a highway, or involve some dis-
puted question of right which it is desirable to have
settled by the most competent court. The Highway
Act, therefore, enables the surveyor to summon before
the justices of the peace—who are authorized to inflict
pecuniary fines upon them—persons causing or com-
mitting the most usual obstructions or offences to or
upon highways. Thus sects. 64 to 67 provide for the
removal or pruning of trees which-injure the highway.
Seqt. 69 imposes a fine for encroachments. Sect. 70
forbids under a penalty the making of pits or shafts,
or the erection of steam-engines, wind-mills, lime or
brick-kilns, &c., within a certain distance of a high-
way. Sect. 73 relates to the removal of matters laid on
the highway ; and sect. 74 to that of animals wandering
there; while sect. 72 condenses in itself so much of
what may be called the every-day police of a highway,
that it will be convenient to give it entire. It enacts
that—* if any person wilfully rides upon a footpath or
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causeway by the side of any roed made or set apart for
the use or accommodation of foot passengers; or wil-
folly leads or drives any horse, ass, sheep, mule, swine,
or cattle, or carriage of any description, or any truck
or sledge npon any such footpath or causeway; or
tethers any horse, ass, mule, swine, or cattle, upon any
highway, so as to suffer or permit the tethered animal
to be thereon; or cause any injury or damage to be
done to the highway, or to the hedges, posts, rails,
walls, or fenees thereof, or wilfully destroys or injures
the surface of any highway; or wilfully or wantonly
pulls up, cuts down, removes or damages the posts,
blocks, or stones fixed by the surveyor as herein di-
rected ; or digs or cuts down the banks which are the
securities and defence of the highways, or breaks,
damages, or throws down the stones, bricks, or wood
fixed upon the parapets or battlements of bridges, or
otherwise injures or defaces the same ; or pulls down,
destroys, obliterates or defaces any milestone, or post
graduated, or direction post or stone erected upon any
highway ; or plays at foot-ball, or any other game upon
any part of the said highways, to the annoyance of any
passenger or passengers; or if any hawker, juggler,
gipsy, or other person travelling, pitches any tent,
booth, stall, or stand, or encamps upon any part of
any highway; or if any person makes or assists in
making any fire, or wantonly fires off any gun or
pistol, or sets fire to or wantonly lets off or throws any
squib, rocket, serpent, or other firework whatsoever,
within fifty feet of the centre of such carriage way or
cart way ; or baits or runs for the purpose of baiting,
any bull upon or near any highway; or lays any
timber, ‘stone, hay, straw, dung, manure, lime, soil,
: F 2
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ashes, rubbish, or other matter or thing whatsoever,
upon such highway, to the injury of such highway, or
to the injury, interruption, or personal danger of any
person travelling thereon; or suffers any filth, dirt,
lime, or other offensive matter or thing whatsoever,
to run or flow into or upon any highway from any
house, building, erection, lands, or premises adjacent
thereto; or in apny way wilfully obstructs the free
passage of any such highway ;—every person so offend-
ing shall for each and every such offence forfeit and
pay any sum not exceeding 40s. over and above the
damages occasioned thereby.”

Under sect. 51 of the Highway Act the surveyor
of the highways is entitled to dig materials for the
repair thereof in any waste land or common ground,
river or brook within the parish. Sect. 54 entitles
him (if sufficient cannot be hed conveniently in such
waste land, &c.), with the licence of a special sessions,
to get materials in enclosed lands or grounds not
being a garden, yard, avenue to a house, lawn, park,
paddock, or enclosed plantation not exceeding 100
acres in extent. (One calendar month’s notice of his
intention to do so must be given, sect. 53.)

The widening, stopping, and diverting of highways,
are the last points which will engage our attention.
By sect. 80 of 4 & 5 Will. IV. c. 50, the surveyor of
highways is required to make, support, and maintain,
or cause to be made, supported, and maintained, every
public cart-way, leading to any market town, twenty feet
wide at least, and every public horse-way eight feet wide
at the least, and to support and maintein every public
foot-way by the side of any carriage-way or cart-way,
three feet at the least, if the ground between the fences
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will admit thereof. But the surveyor is not required to
make a public foot-way without the consent of the vestry.

By sect. 82 two justices of the peace may upon view
order a highway to be widened, so that it do not
exceed thirty feet in breadth, and that in its enlarge-
ment no house or building be pulled down, or any part
of a garden, park, paddock, lawn, yard, nursery, &e.,
be taken. Compensation to be made out of the high-
way rate for the land thus taken, and if the surveyor
and the owner cannot agree as to the value, this is to
be assessed by a jury.

Sects. 84 and 85 enable two justices to order (sub-
ject to subsequent confirmations by the quarter ses--
sions) a highway to be stopped up, diverted, or turned
either entirely, or reserving a bridle-way or foot-way
along the whole or any part thereof, on the application
of the surveyor of the highways, with the consent of
the inhabitants of the parish in vestry assembled.
They also prescribe minutely the course of procedure
to be adopted with this view. And by sect. 88 any
person "believing that he would be aggrieved by any
such order to divert or stop up a highway, may appeal
against it to the quarter sessions. If the jury
then find that ‘the proposed new highway is nearer
or more commodious to the public, or that the public
highway so intended to be stopped up, either entirely
or subject as aforesaid, is unnecessary, or that the
party appealing would not be injured or aggrieved,”
the appeal will be dismissed, and the order of the
justices below confirmed. But if a different verdict
is returned on any of these points, the order will
be quashed. If no appeal is entered, the order of the
justices will, of course, be confirmed.



86 HANDY BOOK OF PARISH LAW.

CHAPTER XII.

THE WATCHING AND LIGHTING OF PARISHES.

TrE watching and lighting of parishes may take place
under the 3 & 4 Will. IV. ¢. 90, if this act is adopted
by a parish in the manner we shall proceed to describe.
#f three or more ratepayers present a requisition in
writing to the churchwardens* of any parish, the
latter must, within ten days after its receipt, call a
public meeting of the ratepayers of the parish to
decide whether the act shall be adopted and carried
into execution in the parish. Of this meeting not less
than ten and not more than twenty-one days’ notice is
to be given from the receipt of the requisition, and
the notices calling it are to be affixed on the principal
outer door of every parish church or chapel situate within
the parish, or on the usual place of affixing notices
relating to the parochial affairs of any such parish.
The meeting, when assembled, may choose their own
chairman, who is to decide on any question that may
arise as to the qualification of any person claiming te
vote, or as to the eligibility of any candidate proposed
for any office under the act. The first subject to
be entertained will, of course, be whether the act shall
be adopted by the parish. If a majority of two-thirds
of the ratepayers present decide that the provisions of
the act shall be adopted, then such provisions are forth-
with to come into operation, and a certain number (not
more than twelve, nor less than three) of inspectors are
to be elected to carry them out. The ratepayers of the
parish are at this first meeting, or some adjournment

* This includes any chapelwarden, overseer, or other person
usually calling meetings on parochial business. .
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thereof, and in every succeeding year at a meeting to be
called for that purpose, to determine the total amount
of money which the inspectors shall have power to levy
in any one year to carry into effect the provisions of the
-act, such sum to be raised by a rate.* Any five rated
inhabitants of the parish may, however, at the meeting
called to decide as to the adoption of the act, er at any
adjournment thereof which may take place, demand a
“poll of the ratepayers qualified to vote upon the ques-
tion, whether the act and its provisions, or any part
thereof, shall be adopted in the parish, and also as to the
amount of money to be raised in the first year, and the
number of inspectors to be appointed. At this poll,
of which due notice must be given in the manner pre-
scribed by the act, a clear majority of the ratepayers
must vote, and of these two-thirds must vote in favour
of the adoption of the act, either wholly or for the
-purpose of watching or lighting alone, and of the
propositions saubmitted to them with respeet to the
amount to be raised and the number of inspectors to
‘be appointed, otherwise the act cannot be adopted.
Suppose the act to be adopted, and the other pro-
positions to be affirmed by the requisite maejority,
notice thereof is to be given by the churchwardens in
the same manner as is prescribed with reference to the
publication of the notices calling the original meeting.
And in such case the act is from thenceforth to take
-effect and come into operatior in such parish. But
‘the inhabitants at any meeting duly called may, at any
time after the expiration of three years from the time

* After the act has been adopted, a aitﬁple majority of the
ratepayers may determine the amount to be raised in any one
year. - . - '
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when the provisions of the act have been adopted,
determine that they shall cease to be acted upon after
a day to be fixed at such meeting.

The inspectors, under whose direction the act is to
be carried out, are to be elected in the manner pre-
scribed in the 17th section of the act. ¢ The church-
wardens of any parish adopting the provisions of this
act, are to call a meeting of the ratepayers of such
parish, and each candidate (being a person who resides
within such parish and has been assessed or charged
by the last rate made for relief of the poor in respect
of a dwelling house, or other tenement or premises of
the annual value according to the said rate of £15 or
more,) is to be eligible to be elected an inspector for
the purpose of the act, and is to be proposed at the
meeting by some person duly qualified to vote thereat,
and seconded by some person in like manner duly
qualified.” If more inspectors are proposed than are
to be elected, and a poll is demanded by ten persons
qualified to vote, it must be granted. One-third of
the inspectors, or as near as may be, are to go out.of
office each year (being, however, eligible for re-election),
but should the number of inspectors at any time fall
below three, in consequence of death, or any casual
vacancy, any vacancy or vacancies is or are to be
forthwith filled up in the same manner as the regular
annual appointments are made.

Annual meetings of the ratepayers are to be held
for the purpose of auditing the accounts of the inspec-
tors, and electing inspectors in room of those who
annually retire. And the inspectors are to meet on the
first Monday in every month, when any rated inha-
bitant may attend and prefer any complaint which he
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may think proper to make relating to anything done in
pursuance of or under pretence of the provisions of the
act. Special meetings are also to be held on the requi-
sition of one inspector when only three are appointed ;
or of two when more than three have been elected.
" As soon as the inspectors have been elected, they, or
any two or more of them, may, from time to time,
issue an order under their hands to the overseers of the
poor of the parish, requiring them to levy the amount
-named in such order. But the total amount of the
sum thus ordered to be levied must not exceed that
which has been agreed upon by the inhabitants of the
parish. It will of course be raised by a rate, to which
owners and occupiers of houses, buildings, and pro-
perty (other than lands), are to be rated at and pay a
rate in the pound three times greater than that at
which the owners and occupiers of land are rated at,
and pay for the purposes of the act. The rates are to
be recovered in case of non-payment by summary pro-
ceedings before the justices of the peace, in much the
same way as the payment of poor rates is enforced.
Sections 39 to 43 of the act make provision for the
appointment of watchmen, and their being furnished
with arms, clothing, &c., which they are to deliver up
on removal under a penalty of £20. They are to be
sworn in and have the power of constables, and persons
assaulting or resisting them are subjected to a penalty
of 40s., on conviction before one justice. When, how-
ever, any efficient county or borough police is esta-
blished for the county or borough in which a parish
is included, these watchmen are to be discontinued.
Other sections give the requisite powers for establishing
gas-works, laying mains, erecting lamps, &c.; and also
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for the provision of fire-engines. They also enforce
penalties for various offences. And the act further
authoriges the inspectors to contract for works directed
to be done by the act, to sue for breach of contract, or
to compound with the contractor, and to purchase or
rent ground, or buildings, for the purpose of the act.

Rates assessed under this act, or orders made by
the inspectors, may be appealed against to the quarter
sessions. .

Finally ; not only way parishes adopt the act either
as to lighting or as to watching ; or both :as to lighting
and watching: but the act may be adopted either
wholly, or in part, by the inhabitants of a district of
the parish, its operation of course being in that cmee
confined to such district.

CHAPTER XIII.
OF THE REMOVAL OF NUISANCES.

As the Nuisances Removal Act for England, 1855 % is
in certain cases to be enforced by parochial authorities, it
is necessary to give a brief outline of its principal pro-
visions. We shall, however, confine .ourselves within
as narrow limits as possible, since this subject belongs
more properly to the sanitary legislature of the country.
The following bodies are respectively charged with
the execution of -the act:—1. In any place within
- which the Public Health Act is or shall be in force, the
local board of health. 2. In any other place whereina
town council exists except the city of Londen end the
liberties thereof, the city of Oxford and the borough
. .of Cambridge, the mayor, aldermen, and burgesses by
. ¥ 18 & 19 Vigt. c. 121. .
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the council. 8. In the city of London and the liber-
ties thereof, the commissioners of sewers for the time
being. 4. In other parishes within the area comprised
within the district of the Metropolis Local Management
Act, every vestry and district board under the act 18 &
19 Viet. c. 120 shall, within their respective parish or
district, be the local authority for the removal of
nuisances. 5. In the city of Oxford, the Local Im-
provement Act commissioners. 6. In the borough of
Cambridge, the Local Improvement Act commissioners.
7. In any place where there is no local board of health
or council, but irustees or commissioners under an
improvement act, such trustees or commissioners. 8.
In any place with a population exceeding 5000, where
there is no local board of health nor council, trustees
nor commissioners, and where there shall be a board for
the repair of the highways, the board for the repair of
the highways. 9. In_any place in which there are
none of the foregoing bodies, the nuisances removal
eommittee, consisting of the surveyor or surveyors of
the highways, and not exceeding twelve other members
to be annually chosen by the vestry on the same day
a8 the overseers or surveyors of highways are chosen,
of whom three shall be a quorum. - 10. In any place
where there are neither of the foregoing bodies, but
wherein there shall be a board of inspectors for lighting
and watehing under the 8 & 4 Will. IV, c. 90, the
board of inspectors for lighting and watching, and the
surveyors of the highways. 11. In any place other
than the foregoing, the guardians and overseers of the
poor and the surveyors of the highways in and for
such place. 12. In any extra-parochial place having
a population of not less than 200 persons, and not
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comprised within the jurisdiction of any of the local
authorities before mentioned, a nuisances removal com-
mittee, elected annually by the householders within
such place. But any extra-parochial place not so com-
prised, and having a population of less than 200
persons, shall, for the purposes of the act, be attached
to, and form part of, the adjacent place having the
largest common boundary.*

The local body, whatever it may be, which is
charged with carrying out the act, may appoint a com-
mittee of their own body to receive notices, take pro-
ceedings, and in all or certain specified respects,
execute the act. And such local authority or their
committee may, in each particular case, by order in
writing under the hand of the chairman of such body
or comimittee, empower any officer or person to make
complaints and take proceedings on their behalf.
They are also empowered to appoint a paid sanitary
inspector, whose duty it is to inspect the district with
a view to the preservation or improvement of its sani-
tary condition, and especially to ascertain the existence
of nuisances dangerous to health.

* The provisions of this act have been modified, so far as
relates to extra-parochial places, by the Act for the Relief
of the Poor in Extra-parochial Places (20 Vict. c. 19). The
latter act provides that, after the 31st of December, 1857,
every place entered separately in the report of the registrar-
general on the last census (1851), which now is, or is reputed
to . be, extra-parochial, and wherein no rate is levied for the
relief of the poor, shall, for all the purposes of (amongst other
things) the removal of nuisances, be deemed a parish for
such purposes, and shall be designated by the name which is
assigned to it in such report. A place so situated will, there-
fore, come within the definition of a parish, and be liable to all

the incidents of a parish in respect of the removal of nuisances
injurious to health.—7%¢ Nuisances Removal Act, by Glen, p. 3.
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'We need not here advert to the modes in which the
expenses of the act are to be defrayed in those cases in
which it is carried out by corporations, trustees, &c., as
they do not in any sense belong to the domain of parish
law. It will be sufficient to say that in 'the cases
where the administration is or may be parochial, the
charges are to be thus met:—1. Where the local
authority is the board for the repair of the highways,
out of the highway rates or any fund applicable in aid
or in lieu thereof. 2. Where the local authority is
a nuisance removal committee, out of the poor rates.
3. Where the local authority is the board of in-
spectors for lighting and watching, under the 3
& 4 Will. IV, out of the rates for lighting and
watching. 4. Where the local authority consists
of the guardians and overseers of the poor and
surveyors of the highways for the particular place,
out of the rates or funds applicable to the relief of
the poor of the parish or place wherein such rates
or funds are collected or arise. 5. Where the local
authority is a nuisance removal committee elected
annually by the householders of an extra-parochial
place, out of a rate assessed by the local authority
on all such property in the place as would be as-
sessable to the highway rate if such rate were levied
thereon. :

The following are deemed to be ‘“ nuisances ”” under
the act, and subject to removal :—

1. Any premises in such a state as to be a nuisance
or injurious to health.

2. Any pool, ditch, gutter, watercourse, privy, urinal,
cesspool, drain, or ashpit, so foul as to be a nuisance
or injurious to health.
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3. Any animal so kept as to be a nuisance er inju-
rious to health.

4. Any accumulation or deposit whmh is a nuisance
or injurious to health.

But the act expressly provides that no such accumu-
lation or deposit as shall be neeessary for the effectual
carrying on of any business or manufacture shall be
punishable as a nuisance, when it is proved to the
satisfaction of the justices that the accumulgtion or
deposit has not been kept longer than is necessary for
the purpose of such business, or manufactare, and that
the best available means have been taken for protecting
the public from injury to health thereby.*

The local authority cannot in general take any pro-
ceedings under the act until notice of the existence
of a nuisance has been given to them by—1. Some
person aggrieved thereby. 2. The sanitary inspector,
or any paid officer under the local authority. 8. Two
ar more inhabitant householders of the parish eor
place to which the notice relates. 4. The relieving
officer of the union or parish. 5. Any constable, or
any officer of the constabulary or police force of the
district or place. 6. And in case the premises be a
common lodging-house, any person appointed for the
inspection of common lodging-houses.

The local authority have the power to enter upon.
any premises for three purposes: —

1. To make an inspection for the purpose of taking
proceedings against any nuisance of which they have
received notice as above.

2. To examine premises where nuisances exist, to
ascertain the course of drains, and to execute or in-

* Nuisances Removal Act, by Glen, p. 12.
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speet works ordered by the justices to be done under
the act.

8. To remove or abate a naisance in case of non-
complianee with, or infringement of the order of jus- '
tices, or to inspect or examine any carcase, meat,
poultry, game, flesh, fish, fruit, vegetables, corn, bread or
flour, under the powers and for the purposes of the act.

When a nuisance has been ascertained to exist, the
owner or oecupier of the premises in which it has
been found, must, if he refuse to remove it, be sum-
moned before any two justiees of the peace in petty
sessions or before a stipendiary magistrate, who, on
proof of the existence of a nuisance, may by their
order require the person on whom it is made :—

To provide safficient privy accommodation, means of
drainage or ventilation, or to make safe and habitable ;

Or to pave, cleanse, whitewash, disinfect or purify
the premises which are a nuisance or injurious to
health, or such part thereof as the justices may direct
in their order; ’

Or to drain, empty, cleanse, fill up, amend or
remove the injurious pool, ditch, gutter, watercourse,
privy, urinal, cesspool, drain or ashpit, which is a
nuisance or injurious to health ;

Or to provide a substitute for that complained of ;

Or to carry away the accumulation or deposit which
is a nuisance or injurious to health ;

Or to provide for the cleanly and wholesome keeping
of the animal kept so as to be a nuisance or injurious
to health;

Or if it be proved to the justices to be impossible so
to provide, then to remove the animal, or any or all of
these things (according to the nature of the nuisance) ;



96 HANDY BOOK OF PARISH LAW.

Or to do such other works or acts as are necessary to
abate the nuisance complained of, in such manner, and
within such time, as in such order shall be specified.

And if the justices ate of opinion that such or the
like nuisance is likely to recur, the justices may fur-
ther prohibit the recurrence of it, and direct the works
necessary to prevént such recurrence as the case may
require, ¥

Any order may be enforced under a penalty upon
delay; while, on the other hand, it is subject to an
appeal to the quarter sessions.

The act also gives the local authority power, when
necessary for the public health, to make new drains,
sewers, and watercourses, and to defray their cost by
assessing (but so that the amount in no case exceed
a shilling in the pound on the assessment to the high-
way rate if any) every house, building, or premises
then or at any time thereafter using the sewer, &c., to
such payment “either immediate or annual, or dis-
tributed over a term of years, as they may think just
and reasonable.”

Proceedings may be taken under this act (before
the justices or a stipendiary magistrate) against per-
sons fouling water with gas washings ; or exposing for
sale meat unfit for food ; or carrying on noxious trades
or manufactures (not having used the best practicable
means for abating the nuisance or preventing or coun-
teracting the effuvia); or overcrowding a house con-
taining more than one family.

The Diseases Prevention Act, 1855, is to be camed
out under the Privy Council by the local bodies en--

' * The justices may also prohibit the habitation of houses
unfit for the purpose,



OF CHURCH RATES. . 97

trusted with the execution of the Nuisances Removal
Act. The act in question is only to be put in force, by
an Order in Council, when any part of England
is threatened with formidalle "epidemic, endemic, or
contagious disease. The Privy Council are then to
issue directions and regulations:—1. For the speedy
interment of the dead. 2. For house-to-house visita-
tion. 3. For the dispensing of medicines. 4. Guard-
ing against the spread of disease. 5. Affording to
persons afflicted by, or threatened with, epidemic, en-
demic, or contagious diseases, such medical aid and
such accommodations as may be required. And these
directions and regulations are to be carried out and en-
forced by the local bodies to which we have referred at
the commencement of this chapter.

CHAPTER XIV.
oF CHURCH RATES.

A cHURCH RATE is, at common law, a rate levied upon
persons in respect of their occupation of land or
houses in any parish, “for the necessary repairing and
sustaining the fabric of the church, and of all public
chapels within or adjoining thereto, and also of the
ornaments thereof ; and for providing all things neces-
sary for the proper celebration of divine service, and
the administration of the sacraments thereof.””* In
order that a church rate should, at common law, be
legal, it must be laid for one, or other, or all of these
purposes, and for none other, If it is not made ex-
clusively for these, it is bad ; and it is also illegal, and

* The payment of the incumbent’s salary is not included in
this, and if any part of the rate is intended to be applied

thereto, the rate will be bad.
G
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cannot be enforced, if it is laid for a sum larger than is
sufficient to meet the object for which it is imposed.

At common law, these were the only purposes for
which a church rate could be imposed ; but, under the
58 Geo. III. c. 45 and the 59 Geo. III. c. 134, powers
are given to raise money on the security of the rates
for enlarging and extending the accommodation in ex-
isting churches, or repairing the same ; and (as a neces-
sary means of doing 80) to levy rates to pay the interest
and principal of such loans. Moreover, if a resolution
of the vestry, not dissented from by one-third in value
of the praprietors of the parish, authorizes the building
of a new church or chapel, and this receives the sanc-
tion of the ecclesiastical commissioners, the church-
wardens may themselves borrow the requisite amount
on the security of the rates, and may make rates for
paying the interest and principal. It must, however,
be carefully observed, that a rate laid under one of
these statutes must be confined to the purpose named
in the statute. If one and the same rate be laid for
both the common law and statutable purposes of a rate
—that rate will be illegal and void.

Having mentioned the special rates which may be
laid, under the statutes we have named, we shall now
confine ourselves to church rates at common law, which
are nearly alone the objects of public interest. In order
that a church rate should be valid, it must be voted
by a majority of the parishioners present at a vestry
meeting duly convened by the churchwardens, by a
notice stating the object of such meeting. The rate
will be void if an insufficient notice of the meeting *
be given; or if it be laid against the will of the

* As to notice, see Chapter VI, on Vestries.
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majority of the parishioners present at the vestry.*
If, indeed, no parishioners are present at the vestry
meeting, then it is said that the churchwardens may
make a rate by their own authority.

The courts of common law will not grant a manda-
mus to compel the laying of an ordinary church rate;
but such a process will issue in order to compel the
payment of principal and interest when money has
been borrowed, under the 59 Geo. III. c. 134, to re-
build a church,

A church rate ought to be laid before the expenses
which it is intended to defray are incurred; for the
parishioners have a right to consider and determine
upon their necessity or propriety. And if the rate
be made to reimburse the churchwardens for any ex-
penses, except those incurred in the current year, it will
be invalid. Even if any part of the rate be laid to
cover a retrospective payment, the whole will be bad.
And although the vestry authorizes expenses before
they are incurred, a retrospective rate to defray them
will be equally invalid.

Church rates are assessed, like other rates, upon the
rent of land and houses, and are payable by the occu-
piers thereof, whether they are resident in the parish
or not. Unless, also, there is a usage to the contrary,
stock in trade is rateable to the church rates. The
glebe or endowments of the parish church are, indeed,
exempt from rating ; but lands belonging to the church
of a foreign parish are liable in the same manner as
other property.

* This latter point was established, after protracted legal
controversy, in the famous Braintree case, reported as Gosling
v. Veley, 4 House of Lerds Cases, 679.

G2
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The duty of enforcing the payment of church rates
belongs to the Ecclesiastical Courts. These courts are
put in motion by a suit instituted by the churchwar-
dens against any non-paying ratepayer, for what is
called ““ subtraction of church rate.”” On the hearing
of such a suit the defendant may raise any objection to
the validity of the rate. Several of these we have
already indicated ; but we may now add that a rate will
also be invalid if it is unequally assessed, either in con-
sequence of an exaggerated value being placed upon
some, in comparison with other property included in
it, or of persons liable and able to pay, being alto-
gether omitted from the assessment. And, although
the cognizance of the case belongs to the spiritual
court, so long as it does not, in dealing with it, violate
the common or statute law of the realm; yet, if that
court puts an erroneous construction upon a statute, or
declares the common law differently from the temporal
courts, any of the common law courts will interfere,
and will, by a writ of prohibition, restrain the spiritual
court from thus violating the law.

And by the 53 Geo. III. c. 127, 5. 7, for England,
and 54 Geo. IIL. c. 68, 5. 7, for Ireland, when any
person, rated to a church or chapel rate, the validity of
which has not been questioned in any ecclesiastical
court, refuses payment, any justice of the county, city,
borough, &c., on complaint of any churchwarden or
churchwardens, may convene by warrant such person
before two or more justices* who may examine on
oath into the merits of the complaint, and may order
under their hands and seals, payment of any sum so
due, not exceeding £10, besides costs, to be recovered,

* Or a metropolitan police magistrate.




OF CHURCH RATES. 101

if payment be not made, by distress and sale of the
goods of the offender, his executors or administrators,
under the warrant of any one of such justices.

From the order of such justices an appeal is given
to the next quarter sessions of the county, borough,
&c.; and no distress warrant is to issue until the
appeal, if made, is decided.

And it must be remembered that this jurisdiction is
only given to the justices in case the validity of the
rate and the liability of the ratepayer are undisputed.
For if notice be given to the justices that either of
these points be disputed, their jurisdiction is at once
ousted, and the parties demanding the rate must pro-
ceed to enforce payment in the ecclesiastical courts. It
is not necessary, in order to stay the proceedings before
the justices, that the party from whom the rate is claimed
should take proceedings to dispute it in the ecclesias-
tical court. It is enough if he bond fide disputes the
right to impose the rate upon him, and gives notice of
this, in any way, to the justices; even if he distinctly
declares that he will not contest its validity in
the ecclesiastical court. And even if the rate has
been confirmed in the ecclesiastical court, the party
summoned to pay it may, by repeating his objection,
oust the jurisdiction of the justices.*

Church rates due from quakers may be recovered by
proceedings before the justices, when the amount due
does not exceed £50. The effect of this statute is to
extend the sum thus recoverable from £10, as in the
case of Her Majesty’s subjects generally, to £50 in the
instance of this peculiar class of religionists; thus
rendering necessary an appeal to the ecclesiastical

* Steer’s Parish Law, by Hodgson, p. 451.
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courts in comparatively few cases. Proceedings may,
however, still be taken against them in these courts,
whatever may be the amount of the rates. And, of
course, quakers have the same right as others to oust
the jurisdiction of the justices, by a declaration that
they dispute the validity of the rate.

CHAPTER XV.
OF COUNTY AND BOROUGH RATES..

As the county and borough rates are levied by means
of the parochial machinery, it is necessary briefly to
state here the law applicable to their assessment.

The county rate is raised for, and applied to, the
following purposes :—Repairing county bridges, and
highways adjoining ; the removal of prisoners for
transportation ; carrying prisoners to gaol; allowance
to discharged prisoners ; building and repairing houses
of correction and shire halls; salary of chaplains and
officers, and setting prisoners to work ; expenses re-
lating to insolvents, court houses, &c.; providing
county lunatic asylams; fees of gaolers, and other
officers ; burying dead bodies cast on shore ; expenses
of prosecutions; treasurer’s salary; prosecuting va-
grants, &c.; procuring copies of the imperial standards
of weights and measures ; militia charges; and the
payment of half the expense of prosecuting masters
for ill-treating their parish apprentices.®

By the 15 & 16 Vict. c. 81, which now regulates
the assessment of this rate, the quarter sessions of
every county are, from time to time, to appoint a com-

* Steer's Parish Law, by Hodgson, p. 453.
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mittee of justices to prepare a basis® or standard for
fair and equal county rates, which is t6 be founded
and prepared rateably and equally according to the full
and fair annual value of the property rateable to the’
relief of the poor in each parish or extra-parochial
place. In order to the preparation of this basis, the
committee may direct the overseers, constables, asses-
sors, and collectors of public rates, for any parish, &c.,
and all others having the custody or management of
any public or parochial rates or valuations of such
parish, &c., to make returns of the full and fair net
annual value of the whole or any part of the property -
within the parish, &c., liable to be assessed to the
county rate, with the date of the last valuation for the
assessment of such parish, &c. The overseers, &c.,
are to lay their returns before the vestry, or other
meeting of the inhabitants, at which the publi¢ busi-
ness of the parish, &c., is commonly transacted, before:
presenting them to the committee. The latter have
the power to call upon the overseers, &c., to produce
all documents relating to the assessment of the pro-
perty in the several parishes, and also to be examined
on oath touching the same. Whenever the committee
alter the basis of assessment, copies thereof are to be
printed, and to be sent to all the justices, and to the
overseers, constables, &c., in each parish. And when
a basis has been adopted by the committee, it has
to be confirmed by the quarter sessions, who may then
entertain any appeal lodged against it on the part of

* The “basis” is & statement of the rateable value of the
property in each parish. The county rate is, as we shall see
presently, charged upon each parish in proportion to the value
of the property therein contained. ’
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any parish, on the ground that it is rated too high, or
that other parishes are rated too low. The “basis
having been confirmed, the justices, at general or
quarter sessions, or at any adjournment thereof, may,
whenever circumstances appear to require it, order a
fair and equal county rate to be made, for all purposes
to which such rate is liable, according to the basis in
force for the time being ; and may assess every parish,
&c., within the limits of their commissions, rateably
and equally, according to a pound rate to be fixed by
such justices upon the said basis, upon the full annual
value of the property, &c., rateable to the relief of the
poor. Appeals may be made against the rate on the
part of any parish, on the grounds stated in section 22
of the above statute.

Subject to such appeals, the sessions are to send a
printed list of the parishes, &c., assessed to the rate,
and the rateable value upon which each is assessed, to
the overseers, constables, or others, charged with the
collection of the county rate; and to send precepts to
the guardians of unions or single parishes, stating the
sum assessed for each rate on each parish in the union,
and requiring them to cause the aggregate of such
sums to be paid out of the money held on behalf of
each parish to the county treasurer. The guardians
are to raise the money in the same manner as poor
rates, and to pay it as required by the precepts. Should .
the guardians disobey their precepts, then the justices
may, by warrants, direct the overseers, petty constables,
&c., of each parish to collect and pay to the county
treasurer the sum charged on the parish, with an ad-
dition of 10 per cent., which is to be apphedto the
same purposes as the county rate.
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Boroughs having quarter sessions of their own are,
by the 12 & 18 Vict. c. 82, relieved, under certain
circumstances, from paying their quota to the county
rate for the support of gaols houses of correction, and
lunatic asylums.

Unless they are authorized so to do by special acts
of parliament, the justices have no right to lay a
county rate to pay a debt incurred for county pur-
poses. In all these cases, the principle is that those
who are liable to a rate at the time an expense is in-
curred are the proper and only parties to pay it,

BOROUGH RATE.

This is a rate levied originally in boroughs having
municipal corporations, although, as we shall presently
see, subsequently extended to other boroughs. By the
Municipal Corporations Act (5 & 6 Wm. IV. c. 76, s.
92), the annual proceeds of all the corporate property,
and all fines and penalties for offences against the act,
are to be carried to the “ borough fund;” and should
that fund be inadequate to defray the corporate ex-
penses, the council are empowered to levy a borough
rate to meet the deficiency. Then, by 1 Vict.c.81,s.1, |
they may order the churchwardens and overseers to
pay the amount of the rate for which a parish is liable
out of the poor rate, or to make and collect a pound
rate for the amount; and on refusal or neglect to do
80, the amount may be levied on their goods by distress,
by warrant under the hand and seal of the mayor or
two justices for the borough ; and if any person refuse
to pay the said pound rate, the amount may be levied
on his goods in the same manner.

This rate is extended to boroughs other than corpo-
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rate by the 17 & 18 Viet. c. 71, by which it is enacted
that the justices of any borough, not being within the
Municipal Corporations Act, and not being liable to
contribute to the county rate, may make a borough
rate, in the nature of a county rate, for defraying any
expenses incurred before 81st July, 1854, and which
are thereafter to be incurred, for all or any of the pur-
poses defined in the Municipal Corporations Act, 1835,
. as purposes for which a borough rate may be levied ;
and they, and all persons acting under their authority,
are to have, within the borough, all powers and protec-
tion given to justices by the 55 Geo. III. ¢. 51, and to
town councils by any acts relating to the making of
borough rates. There is an appeal against such a rate
to the recorder of the borough, or, in the absence of
such a functionary, to the quarter sessions of the county.

CHAPTER XVI.
OF POOR RATES.

THE present system of rating for the relief of the
poor is based upon the act 43 Elizabeth, ¢. 2, 5. 1,
which enacts ‘“ that the churchwardens and overseers
of the poor of every parish, or the greater part of
them, shall, by and with the consent of two or more
justices of the eame county, whereof one to be of the
quorum, dwelling in or near the same parish or di-
vision where the same parish doth lie, raise weekly or
otherwise, by taxation of every inhabitant, parson,
vicar and other, and of every occupier of lands,
houses, tithes impropriate, propriations of tithes, coal-
mines, or saleable underwoods in the said parish, in
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such competent sum and sums of money as they shall
think fit, a convenient stock of flax, hemp, wool,
thread, iron, and other necessary ware and stuff, to set
the poor on work ; and also competent sums of money
for and towards the necessary relief of the lame, im-
potent, old and blind, and such other amongst them
being poor and not ablé to work.; and also for the
putting out of such children to be apprentices—to be
gathered out of the same parish according to the
ability of the same parish, and to do and execute all
other things as well for the disposing of the said stock
or otherwise concerning the premises, as to them shall
seem convenient.”

Such were the terms in which was couched the first
effective provision of a fund for the relief of the poor,
and although some of the provisions of this enactment
have grown obsolete, it still in principle regulates the
imposition of the poor rate. This rate can still only
be levied by the churchwardens and overseers, or the
major part of them, of every parish, or of every
village and township in cases where separate overseers
are appointed for such village and township. Upon
them the duty of levying it is cast, and if they neglect
it, its fulfilment may be enforced by mandamus, or
they may be indicted. '

As we have already seen, the act, 43 Elizabeth, re-
quires the rate to be confirmed or allowed by two or
more justices, dwelling in or near the parish, &c. The
justices, however, have no power to refuse the allowance
of a rate. But after this purely ministerial act on
their part has been performed, the rate must not be
altered, even with the magistrate’s approval, by in.
serting the names of additional ratepayers, or varying
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the sums at which they are rated. But by 54 Geo.
III. e. 170, s. 11, “two or more justices in petty
sessions may, upon application, and with the consent
of the overseers or other parish officers, and on proof
of the party’s inability from poverty to pay such rate,
excuse the payment and strike out the name of such
party from the rate.”

Public notice of the rate must be given by the over-
seers on the next Sunday after it has been allowed by
the justices. If this be omitted, the rate is null and
void; and the only legal mode of doing this is by
affixing the notice, previously to divine service, on or
near to the principal doors of all the churches and
chapels within the parish or place for which the rate is
made. The inhabitants may subsequently inspect the
rate at all reasonable times.* And any person rated,
may at all reasonable times take copies or extracts from
the rate, without paying anything for the same.t

The poor rate can only be made nominally for the
relief of the poor; but different acts of parliament
have authorized various payments to be made out of it,
most of which will be found noticed under the various
chapters of this work, to which their consideration
naturally belongs.

The 43 Elizabeth authorizes the levy of a poor rate
upon both inkabitants and occupiers of land in the
parish. As, however, an act is now and has been for
some time annually passed, exempting inhabitants
from rating in respect of profits derived from stock-in-
trade, or other property, the practical result is, that
only occupiers of land or houses are now rated. The

* 17 Geo. IL. ¢. 3.8. 2.
t 6&7 Wm. IV.c. 90,8 5.
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only exception to this is, that the parson and vicar are
liable to be rated for their tithes in the parish.

The rate is then imposed upon each occupier in re-
ference to an estimate of, and in proportion to, the
net annual value of the lands, houses, &c., which he
may occupy, that is to say, of the rent at which the
same might be reasonably expected to let from year to
year, free of all the usual tenant’s rates and taxes and
tithe commutation rent charge (if any), and deducting
therefrom the probable annual average cost of the
repairs, insurance, and other expenses (if any), neces-
sary to maintain them in a state to command such
rent. The poor-law commissioners, or the guardians
of the poor (on the application of the majority of the
overseers of any parish), may order a survey and new
valuation of the property in the parish if they think fit.

All persons must be rated on the same scale, that is
to say, one must not be rated at rack rent, another at
three-fourths the value, and so on. If this is not so,
any party rated, may appeal to the quarter sessions
and have the rate quashed.

The rate should be prospective, i. e. to meet the
estimated expenses of a forthcoming period, which may
be one of a quarter or half a year. One set of church-
wardens or overscers cannot, it seems clear, lay a rate
to reimburse their predecessors in office, except for
expenses incurred in the relief of the poor during
such period as they were unable to collect a rate
which they had laid, on account of an appeal having
been lodged against it.

In order to render a person liable to be rated to the
poor, he must be the “beneficial occupier ”’ of lands
or houses in the parish, i. e. his occupation must be



110 HANDY BOOK OF PARISH LAW.

capable of yielding him a profit. Servants in possession
of premises are not therefore rateable; no mere are
the persons who erect, or the trustees or governors of
an hospital, almshouse, or other charitable institution,
for they clearly can never derive any profit therefrom.
An officer of such institutions is, however, rateable
in respect of a house or rooms appropriated to his own
use. Court houses, gaols, churches, chapels (whether
belonging to the established church or to dissenters) ;
lands or houses in the possession of the crown or the
public ; lands used for a public purpose ; “land, houses
or buildings belonging to any society instituted for the
purposes of science, literature, or the fine arts exclu-
sively, either as tenant or owner, and occupied by it
for the transaction of its business, and for carrying
into effect its purposes,”*—are all exempt from Liability
to be assessed to the poor rate. Workhouses are rate-
able to the parish in which they are situate.

It would be utterly impossible here to attempt the
merest outline of the principles which the courts have
laid down as those upon which the various kinds of
real property are to be rated. The mode in which the
net annual value of the occupation of canals, doeks,
water and gas works, tithes, mines, quarries, saleable
underwood, &c., is to be estimated for the purpose of
rating has in each case given rise to abundant litiga-

* In order to entitle a society to this exemption, the promo-
tion of science, literature, or the fine arts must be its primary
object, and not merely the gratification of its members by
means of such pursuits. There must be an express rule of the
society prohibiting any dividend amongst its members. And it
must have obtained the certificate of the barrister appointed
to certify friendly societies.—Steer's Parish Law, by Hodgson,
Pp. 482-3.
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tion, and has in each case been more or less clearly and
conclusively ‘settled at the expense of a succession of
litigants. But it would be impossible to deal with
these points in the space at our command. It would
also be utterly unprofitable, as when any disputes arise
with respect to them, recourse must necessarily be had
to professional assistance.

As a general rule, the occupant of property is liable
to the poor rate, but a very important exception is
wmade in the case of small tenements. By the 13 & 14
Vict. c. 99, as amended by the 14 & 15 Vict. c. 39,
8. 2, the vestry of any parish may order that the owners
of tenements (which, for the purposes of these acts, are
explained to be houses, cottages, apartments or build-
ings, and land in the same parish- held therewith, but
not any other land or corporeal hereditament) the rate-
able value of which does not exceed £6, shall be rated
to the relief of the poor instead of the occupiers.
And such owners are to be rated, while the order is in
force, at three-fourtbs of the amount at which the
tenement would be liable to be rated if the act had
not passed, or they may compound for the rates of
all their tenements at not less than half the amount
at which they would be otherwise rated. Such rates,
and the cost of levying the same, may be recovered
from such owners by distress or otherwise, as they
might be recovered from the occupiers if assessed,
and the goods of the occupiers are also liable to be
distrained for such of the rates as accrue during their
occupation. On the other hand, every owner so rated
has the same right of appeal and the same right to
vote in vestry as if he were an occupier duly rated.
But so far as regards the right of voting at the electien
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of town councillors, auditors and assessors in municipal
boroughs, a most important clause provides, that if the
owner has paid all such rates the occupier is entitled
to vote as if he had been himself rated and paid, and
that if the owner has not paid, the occupier may tender
his rates, in which case he will be equally entitled, and
may deduct his payment from his next rent. With re-
gard to the right of voting at parliamentary elections, the
2 & 3 Will. IV. and the 14 & 15 Vict. c. 14, provide
that occupiers may claim to be rated, whether their
landlord be or be not liable to be rated, and upon their
doing so and paying or tendering all rates due on the 5th
of January preceding, they are to be registered as voters
for members of parliament for cities and boroughs if
otherwise duly qualified, without making any further -
claim. A like provision with respect to voting for ves-
trymen under the Metropolis Local Management Act,
is embodied in the 19 & 20 Vict. c. 112, s. 4.

The appeals against poor rates are in some cases
specially provided for by local acts. We here deal only
with the general law of the land upon this subject.

By the 6 & 7 Will. IV. c. 96, s. 6, the justices
acting for every petty sessional division are, four times
a year at least, to hold a special sessions (of which
they must give twenty-eight days’ notice) for hearing
appeals against rates. At such sessions they are to
hear and determine upon all objections to any rate
on account of inequality, unfairness, or incorrectness in
the valuation of the property included therein. Their
power of inquiry does not extend to the liability of any
property to be rated, but only as to its true value and
the fairness of the amount at which it has been rated.
They may, upon hearing the appeal,—1. Dismiss it ;
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2. Amend the rate; or 3. Quash the rate. And their
decision is final unless the party dissatisfied with it
gives notice within fourteen days of his intention to
appeal to the quarter sessions. This latter and higher
court has power to entertain a greater range of objec-.
tions to the rate than fall within the cognizance
of the inferior tribunal. A rate may be appealed
against to the quarter sessions on the ground:—1.
That the appellant should not have been rated at all.
2. That the rate is unequal, by reason of the appellant
being overrated; of other persons being underrated ;
or of other persons not being rated at all. 3. .That
the rate is bad on the face of it, ¢.e. that it is not
made in the form required by statute. 4. That the
rate is not made by proper persons. 5. That the rate
is not made for a proper purpose. 6. That the rate ,is
not made for a proper period.

If the appellant prove his case, the sessions may
either amend the rate so as to do him justice; or
if the objection to the rate cannot be thus removed,
they may quash it altogether.

The payment of poor rates is enforced by summon-
ing the party from whom they are due before two
justices, who, if satisfied of his liability, will issue
a warrant of distress against his goods, both for the
amount of the rates and the cost of the summons and
distress.*

They may also order the person to be imprisoned for
three months in default of distress. But if, before

* The warrant authorizes the seizure of his goods at any
place in the same county. If sufficient distress cannot be found
there, and if he have any property in another county, a warrant
may be obtained for its seizure from the justices thereof.

H
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mprisonment, he tender payment of rates and costs,
the proceedings are to be stayed.

If the sessions quash any rate, it is nevertheless
(unless the sessions make an order to the contrary, either
as to the whole or part) to be levied as if there had
been no appeal ; and the sums collected or recovered
are to be taken on account of the next good rate for
the same parish.

No action can be brought against the justices who
issue a distress warrant on the ground of any defect or
irregularity in the rate, or of the party upon whose
goods it is executed not being liable to its payment.
But those who execute a warrant may be saed as
trespassers, if in so doing they are guilty of illegal
violence.

CHAPTER XVII.

OF THE POWERS OF THE POOR-LAW BOARD IN THE
ADMINISTRATION OF THE POOR LAWS.

TrE general administration of the poor laws is subject
to the regulation and direction of the poor-law board,
who are authorized to make rules, orders, and regu-
lations for the management of the poor, for the govern-
ment of workhouses, for the education of the children
therein, for apprenticing the children of the poor,
for the guidance and control of all guardians, vestries
and parish officers, so far as relates to the manage-
ment or relief of the poor and the making or entering
into contracts in all matters relating to the same, and
the keeping, examining, auditing, and allowing of ac-
counts, and generally for carrying into effect the statute
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4 & 5 Will. IV. c. 76 (the New Poor Law as it is popu-
larly called) ; and they may alter, suspend, or rescind’
these rules, &c., at their diseretion. So they may, by
order under their hands and seals, prescribe the duties
of the masters to whom poor children may be ap-
prenticed, and the terms and conditions to be inserted
in the indentures by which such children may be o
bound as apprentices, and every master who wilfully
refuses or neglects to perform any of such terms
or conditions so inserted in any such indenture is
liable, upon conviction thereof before any two justices,
to forfeit any sum not exceeding £20. Bat the board
cannot interfere in any individual case for the purpose
of ordering relief, nor can they make any rule, &e.,
which may have the effect of compelling the inmates:
of workhouses to attend a mode of worship contrary
to their religious principles, or of causing children
to be educated in such workhouses in any religious
creed to which their parents may objeet. And the
Queen in council may at any time annul any orders of
the poor-law board. So long, however, as they remain
in force, if ““any person shall wilfully neglect or dis-
obey any of the rules, orders, or regulations of the said
commissioners or assistant commissioners, or be guilty
of any contempt of the said commissioners sitting as a
board, such person shall, upon conviction before any
two justices, forfeit and pay for the first offence any
sum not exceeding £5, for the second offence any sum
not exceeding £20 nor less than £5, and in the event
of any such person being convicted a third time, such
third, and every subsequent. offence, shall be deemed a
misdemeanor, and such offender shall be liable to
be indicted for the same offence, and shall, on convie-
"2
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tion, pay such fine, not being less than £20, and
suffer such imprisonment, with or without hard labour,
as may be awarded against him by the court by or
before which he shall be tried and convicted.”

The board may, by their order, declare so many
parishes as they think fit, united for the administra-
tion of the poor laws; and such parishes shall there-
upon be deemed a unioN for such purpose, and the
workhouse belonging thereto shall be for common use.
The poor-law board may also now dissolve and re-
arrange unions at their pleasure.

The power of the poor-law board in regard to the
formation of unions is, indeed, subject to one qualifica-
tion. By the 7 & 8 Vict. c. 101, s. 64, it is provided
that, when the relief of the poor has been hitherto admi-
nistered in any parish by guardians appointed under
a local act, and not by overseers of the poor, if such
parish, according to the last census, contain more than
20,000 persons, it shall not be lawful for the said com-
missioners, after the passing of that act, without the
consent in writing of at least two-thirds of such guar-
dians, to declare such parish to be united with any other
parish for the administration of the laws for the relief
of the poor.

The commissioners, with the consent in writing of
the guardians of an union, or of a majority of the rate-
payers and overseersin a parish not having a workhouse,
may order one to be built, and money borrowed for
that purpose may be charged upon the rates. Or,
where there is already a workhouse, the commissioners
may order it to be enlarged or altered without such
consent, if the sum required for the purpose will not
exceed £50, or a tenth of the year’s rate,
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The commissioners have power to institute inquiries
on oath, into all matters connected with the administra-
tion of an union ; and they may also require from all
persons in whom property is vested, in trust for the poor
of the parish, or who are in the receipt of the rents
or profits of such property, detailed particulars of the
same, and of the manner in which it is appropriated.

The commissioners are assisted in their duties by
“inspectors,” to each of whom a district is allotted.
These officers are entitled to visit and inspect every
workhouse or place wherein any poor person in receipt
of relief shall be lodged, and to attend every board of
guardians, and every parochial and other local meeting
held for the relief of the poor, and to take part in the
proceedings, but not to vote at such board or meeting.
And they have, also, the power to institute inquiries into
the administration of the poor laws, and to compel the
attendance of persons,* and the production of papers.
They have the power to administer an oath.

CHAPTER XVIIL
THE BOARD OF GUARDIANS.

WHEN parishes or townships are united, by order or
with the concurrence of the poor-law commissioners,
for the administration of the laws for the relief of the
poor, a board of guardians of the poor for the union
i3 constituted by the appointment of one or more guar-
dians for each parish or township in the union—the
number being determined by the poor-law board, who

"* Provided always that no person shall be required, in obe-
dience to the summons, to go or travel more than ten miles
from his place of abode.
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also fix their qualification, which consists in being rated
to the poor within the union, at such a sum as the
board may appoint, so that it does not exceed an
annual rental of £40. But no assistant overseer in
any parish, no paid officer engaged in the poor-law
administration, no person who, having been such paid
officer, shall have been dismissed from his office within
five years previously, nor any person receiving any
emolument from the poor rates in any parish or union, is
capable of serving as a guardian in such parish or union.

The board of guardians is & corporation.

The guardians in each parish -of the union are
elected®*—1st. By the ratepayers who have been rated
to the poor the whole of the year preceding, and have
paid their poor rates for one whole year, and all due up
to the time of voting, except those due within the six
months immediately preceding; and 2ndly. By the
owners of property within the parish who have, pre-
viously to the 1st February preceding the day of voting,
given a statement in writing of their name and address,
and the description of their property, to the overseers.t

Each owner and each ratepayer owning or occupying
property the annual value of which is under £50 has
one vote; £50, and under £100, two votes; £100,
and less than £150, three votes; £150, and less than
£200, four votes; £200, and less than £250, five
votes ; and if it amount to or exceed £250, six votes ;

* The ratepayers of any parish may re-elect those who have
beéen guardians for the preceding year; or they may choose those
who have already been elected as guardians for any other parish.

1 Corporations and joint-stock and other companies may
vote by one of their officers appointed by them for the pur-

pose, notice thereof being previously given to the overseers, in
the same manner as by owners of property.
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and where the owner is also the occupier, he may vole as
well in respect of his occupation as of his being such
owner. Owners may also vote by proxy. The votes
are given by voting papers, which are to be collected
and returned as the poor-law board direct. The elec-
tion of guardians takes place on the 25th* day of
March, or within forty days after; and the guardians
elected remain in office until the 15th April, in
the year following, nowithstanding their successors
may have been elected previously to that day. The
mode of election is, in fact, minutely regulated by a
g¢neral order of the board of the 24th July, 1847.
This directs that, before the 26th day of March in each
year, the overseers are to distinguish in the rate-book
the names of the ratepayers qualified, by the payment
of rates, to vote at the election of guardians. Then,
before the 15th March, the clerk of the board of
guardians is to prepare and sign a notice containing the
following particulars :—

1. The number of guardians to be elected for each
parish in the union. '

2. The qualification of guardians.

3. The persons by whom, and the places where, the
nomination papers in respect of each parish are
to be received, and the last day on which they
are to be sent.

4. The mode of voting in case of a contest, and the
days on which the voting papers will be deli-
vered and collected.

* Whenever any day appointed for the performance of any

act relating to or connected with the election of guardians
falls on Sunday or Good Friday, such act is to be performed on

the day following, and each subsequent proceeding shall be
postponed one day. '

¢
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5. The time and place for the examination and cast-
ing up of the votes.

And the clerk is to cause such notice to be published
on or before the 15th day of March, in the following
manner :—

1. A printed copy of such notice shall be affixed on
the principal external gate or door of every
workhouse in the union, and shall, from time
to time, be renewed, if necessary, until the 9th
day of April.

2. Printed copies of such notice shall likewise be
affixed on such places, in each of the parishes
of the union, as are ordinarily made use of for
fixing thereon notices of parochial business.

Any person entitled to vote in any parish, may nomi-
nate for the office of guardian thereof himself or any
other person or persons (not exceeding the number of
guardians to be elected for such parish), provided that
the person or persons so nominated be legally qualified
-to be elected to that office.

The nomination is to be in writing, and to be sent
in to the clerk of the board of guardians after the 14th
and before the 26th of March. If no more candidates
are nominated than the number of guardians required
to be appointed, there will, of course, be no contest ;
but should this not be the case, and should there be
a contest, it is to be conducted in the following man-
ner (we give the articles of the order, in consequence
of the interest which attaches to this subject, and the
frequent disputes-to which it gives rise):—

Art. 10. But if the number of the duly-qualified
persons nominated for the office of guardians of any
parish shall exceed the number of guardians to be

S ——_
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elected therein, the clerk shall cause voting papers to
be prepared and filled up, and shall insert therein the
names of all the persons nominated, in the order in
which the nomination papers were received ; but it
shall not be necessary to insert more than once the
name of any person nominated.

Art. 11. The clerk shall, on the 5th day of April,
cause one of such voting papers to be delivered, by
the persons appointed for that purpose, to the address
in such parish of each ratepayer, owner, and proxy
qualified to vote therein.

Art. 12, If the clerk considers that any person
" nominated is not duly qualified to be a guardian, he
shall state in the voting paper the fact that such person
has been nominated, but that he considers such person
not to be duly qualified.

Art. 13. If any person put in némination for the
office of guardian in any parish shall tender to the
officer conducting the election, his refusal in writing
to serve such office, and if in consequence of such
refusal the number of persons nominated for the office
of guardian for such parish shall be the same as or
less than the number of guardians to be elected for
such parish, all, or so many of the remaining candi-
dates as shall be duly qualified, shall be deemed to be
the elected guardians for such parish for the ensuing
year, and shall be certified as such by the clerk under
his hand as hereinafter provided in Ar¢. 22.

Art. 14. Each voter shall write his initials in the
voting paper delivered to him against the name or
names of the person or persons (not exceeding the
number of guardians to be elected in the parish) for
whom he intends to vote, and shall sign such voting
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peper ; and when any person votes as a proxy, he
ghall in hke manner write his own initials and sign
his own name, and state also in writing the name of
the person for whom he is proxy.

Art. 15. Provided that if any voter cannot write, he
shall affix his mark at the foot of the voting paper in
the presence of a witness, who shall attest the affixing
thereof, and shall write the name of the voter against
such mark, as well as the initials of such voter against
the name of every candidate for whom the voter in-
tends to vote.

Art. 16. If the initials of the voter be written
against the names of more persons than are to be
elected guardians for the parish, or if the voter do not
sign or affix his mark to the voting paper, or if his
mark be not duly attested, or his name be not duly
written by the witness, or if a proxy do not sign his
own name and state in writing the name of the person
for whom he is proxy, such voter shall be omitted in
the calculation of votes.

Art. 17. The clerk shall cause the voting papers to
be collected on the 7th day of April, by the persons
appointed or employed for that purpose, in such
manner as he shall direct.

Art. 18. No voting paper shall be received or ad-
mitted unless the same have been delivered at the
address in each parish of the voter, and collected by
the persons employed for that purpose, except as is
provided in Arz. 19.%

Art. 19. Provided that every person qualified to vote,
who shall not on the 5th day of April have received a

* With regard to the election of the board of guardians, it
is provided by the 14 & 15 Vict. c. 105, s. 3, that “if any per-
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voting paper, shall, on application before the 8th day
of April to the clerk at his office, be entitled to re-
ceive a voting paper, and to fill up the same in the
presence of the clerk, and then and there to deliver
the same to him.

Art. 20. Provided also that in case any voting paper
duly delivered shall not have been collected through
the default of the clerk, or the persons appointed or
employed for that purpose, the voter in person may
deliver the same to the clerk before twelve o’clock at
noon, on the 8th day of April.

drt. 21. The clerk shall, on the 9th day of April,
and on as many days immediately succeeding as may
be necessary, attend at the board-room of the guar-
dians of the union, and ascertain the validity of the
votes by an examination of the rate-books, and the
registers of owners and proxies, and such other docu-
ments as he may think necessary, and by examining
such persons as he may see fit; and he shall cast up
such of the votes as he shall find to be valid, and to
have been duly given, collected, or received, and as-
certain the number of such votes for each candidate.

son, pending or after the election of any guardian or guar-
dians, shall wilfully, fraudulently, and with intent to affect the
result of such election, commit any of the acts following:—
that is to say, fabricate, in whole or in part, alter, deface,
destroy, abstract, or purloin any nomination or voting paper
used therein ; or personate any person entitled to vote at such
election ; or falsely assume to act in the name or on behalf of
any person so entitled to vote ; or interrupt the distribution or
collection of the voting-papers ; or distribute or collect the same
under a false pretence of being lawfully authorized to do so :—
every person 8o offending shall, for every such offence, be liabls,
upon conviction thereof before any two justices, to be impri-
soned in the common gaol or house of correction for any period
not exceeding three months, with or without hard labour.”
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Art. 22. The candidates, to the number of guardians
to be elected for the parish, who being duly qualified
shall have obtained the greatest number of votes, shall
be deemed to be the elected guardians of the parish,
and shall be certified as such by the clerk under his
hand. :

Art. 23. The clerk, when he shall have ascertained
that any candidate is duly elected as a guardian, shall
notify the fact of his having been so elected by de-
livering, or sending, or causing to be delivered or sent
to him, a notice in the form in the schedule to these
rules annexed.

Art. 24. The clerk shall make a list containing the
names of the candidates, together with (in case of a
contest), the number of votes given for each, and the
names of the elected guardians, in the form in the
schedule to these rules annexed, and shall sign and
certify the same, and shall deliver such list, together
with all the nomination and voting papers which he
shall have received, to the guardians of the union at
their next meeting, who shall preserve the same for a
period of not less than two years.

Art. 25. The clerk shall cause copies of such list to
be printed, and shall deliver, or.send, or cause to be
delivered or sent, one or more of such copies to the
overseers of each parish.

Art. 26. The overseers shall affix, or cause to be
affixed, copies of such list at the usual places for
affixing in each parish notices of parochial business.

Art. 27. In case of the decease, necessary absence,
refusal, or disqualification to act during the proceed-
ings of the election, of the clerk or any other person
appointed or employed to act, in respect of such
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election, the delivery of the nominations, voting papers,
or other documents to the successor of the clerk or
person so dying, absenting himself, refusing, or dis-
qualified to act, shall, notwithstanding the terms of
"any notice issued, be as valid and effectual as if they
had been delivered to such clerk or person.

The validity of disputed elections to the office of
guardian may be inquired into by the poor-law com-
missioners, if they think fit.

Besides the elected guardians, all the justices of the
peace residing in the union, and acting for the county,
riding, or division in which the same is situated, are
ez-officio members of the board.

The duties of the board of guardians may be stated
generally—to govern the workhouse and administer
poor-law relief according to the orders of the poor-law.
board.* By thoses orders they are directed to hold
meetings every week or fortnight. They are to appoint
at their first meeting a chairman and vice-chairman.
Three are constituted a quorum. Extraordinary meet-
ings may be called by a requisition of two guardians.
addressed to the clerk. And in case of emergency
requiring that a meeting of the guardians shall take
place immediately, they, or any three of them, may
meet at the ordinary place of meeting, and take such
case into consideration, and make an order thereon.
Questions coming before them are to be decided by a
majority of those present and voting; and no resolu-
tion, once passed, shall be rescinded or altered by
them, unless some guardian shall have given to the
board seven days’ notice of a motion to alter or rescind

* Their duties in regard to the removal of nuisances are
stated in a previous chapter.
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such resolution, which notice shall be forthwith en-
tered on the minutes by the clerk.

At every ordinary meeting of the board of guar-
dians, the business is, as far as may be, to be conducted
in the following order :—

1. The minutes of the last ordinary meeting, and of
any other meeting which may have been held since
such ordinary meeting, shall be read to the guardians,
and in order that such minutes may be recognized as
a record of the acts of the guardians at their last
meeting, they shall be signed by the chairman pre-
siding at the meeting at which such minutes are read,
and an entry of the same having been so read shall
be made in the minutes of the day when read.

2. The guardians shall dispose of such business
as may arise out of the minutes so read, and shall
give the necessary directions thereon.’

8. They shall proceed to give the necessary direc-
tions respecting all applications for relief made since
the last ordinary meeting, and also respecting the
amount and nature of relief to be given and con-
tinued to the paupers then in the receipt of relief
until the next ordinary meeting, or for such other
time as such relief may be deemed to be necessary.

4. They shall hear and consider any application for
relief which may be then made, and determine thereon.

5. They shall read the report of the state of the
workhouse or workhouses, examine all books and ac-
counts relative to the relief of the paupers of the
union, and give all needful directions concerning
the management and discipline of the said workhouse
or workhouses, and the providing of furniture, stores,
and other articles.
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6. They shall examine the treasurer’s account, and
shall, when necessary, make orders on the overseers or
other proper authorities of the several parishes in the
union for providing such sums as may be lawfully
required by the guardians on account of the respective
parishes. ‘

The consolidated order of the poor-law board regu-
lates in a very stringent manner the mode in which
the guardians are to purchase articles or enter into
contracts, and as the observance of these provisions
is of the last importance, (for the poor law board
may avoid all contracts made in violation of them)
while at the same time they furnish the best protection
against any corruption in parochial transactions, we
give them entire:— )

Art. 44. All contracts to be entered into on behalf.
of the union relating to the maintenance, clothing,
lodging, employment or relief of the poor, or for any
other purpose relating to or connected with the general
management of the poor, shall be made and eqtered
into by the guardians.*

Art. 45. The guardians shall require tenders to be
made in some sealed paper for the supply of all pro-
visions, fuel, clothing, furniture, or other goods or
materials, the consumption of which may be estimated
one month with another to exceed £10 per month,
and of all provisions, fuel, clothing, furniture, or other
goods or materials, the cost of which may be reasonably
estimated to exceed £50 in a single sum, and shall
purchase the same upon contracts to be entered into
after the receipt of such tenders.

Art. 46. Any work or repairs to be executed in the

# They must be sealed with the corporate seal of the board.
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“workhouse or the premises connected with the work-
house, or any fixture to be put up therein which may
respectively be reasonably estimated to exceed the cost
of £50 in one sum, shall be contracted for by the
guardians on sealed tenders in the manner prescribed in
articles 45 and 47. .

Art. 47. Notice of the nature and conditions of the
contract to be entered into, of the estimated amount of
the articles required, of the last day on which tenders
will be received, and the day on which the tenders will
be opened, shall be given in some newspaper. circu-
lating in the union not less than ten days previous
to the last day on which such tenders are to be
received ; and no tender shall be opened by the clerk or
any guardian or other person prior to the day specified
in such notice, or otherwise than at a meeting of the
said guardians.

Art. 48. When any tender is accepted, the party
making the tender shall, in pursuance of these regula-
tions, enter into a contract in writing with the guar-
dians, containing the terms, conditions, and stipulations
mutually agreed upon; and whenever the guardians
deem it advisable, the party contracting shall find one
or more surety or sureties who shall enter into a bond
conditioned for the due performance of the contract, or
shall otherwise secure the same.

Art. 49. Provided always that, if from the peculiar
nature of any provisions, fuel, clothing, furniture,
goods, materials, or fixtures to be supplied, or of any
work or repairs to be executed, it shall appear to the
guardians desirable that a specific person or persons be
employed to supply or execute the same without re-
quiring sealed tenders as hereinbefore directed, it shall
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be lawful for such guardians, with the consent of
the commissioners first obtained, to enter.into a
contract with the said person or persons, and to re-
quire such surety and sureties as are speciﬁed in
Art. 48. .

Art. 50. Every contract to be hereafter made by
any guardians shall contain a stipulation requiring the
contractor to send in his bill on aceount of the sum
due to him for goods or work on or before some day
to be named in the contract.

Art. 51. The guardians shall fix some ‘day or days,
not being more than twenty-one days after the end of
each quarter, for the attendance of contractors and
tradesmen, or their authorized agents, and the clerk
shall notify such day to every contractor or tradesman
to whom money may be due, or to his agent, or he
shall, under the direction of the guardians, cause the
same to be advertised in some newspaper.

It is necessary, moreover, that all guardians and
union officers should bear carefully in mind that, under
the 4 & 5 Wm. IV. c. 76, ss. 51 and 57, any guar-
dian or person concerned in the administration of the
poor laws, who is concerned in contracts for, or who
supplies for his own profit, goods furnished for the re~
lief of the poor, is subjected to a penalty. While by
the 89th section of the same statute it is provided, that.
all payments made by guardians, and charged upon the:
poor rates contrary to the provisions of the act, or at.
variance with any rule, &c., of the commissioners, are
illegal, and are to be disallowed.

Then as to payments it is ordered that—

The guardians shall pay every sum greater than £5
by an order, which shall be drawn upon the treasurer

I
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of the union, and shell be signed by the presiding
chairman and two other guardians at a meeting, and
shall be countersigned by the clerk. The guardians
shall examine at their board, or cause to be examined
by some committee or guardian authorized by them
for the purpose, every bill exceeding in amount £1
(except the salaries of officers), brought against the
union ; and when any such bill has been allowed by
the board, or by sach committee or guardian, a note of
the allowance thereof shall be made on the face of the
bill before the amount is paid.

By a statute paued during the last session (22 & 23
Vict. ¢. 49, s. 1), it is enacted that, “with respect to
any debt, claim, or demand which may, after the pass-
ing of this act, be lawfully incurred or become due
from the guardians of any union or parish, or the
board of management of any school or asylum dis-
trict, such debt, claim, or demand shall be paid within
the half-year in which the same shall have been in-
curred or become due, or within three months after the
expiration of such half-yesr, but not afterwards—the .
commencement of such half-year to be reckoned from
the time when the last half-year’s account shall or
ought to have closed, according to the order of the
poor-law commissioners or poor-law board: provided
that the poor-law board by their order may, if they
see fit, extend the time within which such payment
shall be made for a period not exceeding twelve months
-after the date of such debt, claim, or demand.” And
by section 2, “with respect to any debt, claim, or
demand, which may have been lawfully incurred by
any such guardians or board of management, or on
their account, before the passing of this act, they may,
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if they think proper, pay, within twelve months after
the passing of this act, out of the funds in their pos-
session, any such debt, claim, or demand which may
have been so incurred or have become due within twa
_years before the date of this act, and may, within the
said period of twelve months, make provision for the
payment of any debt, .claim, or demand lawfully in-
curred as aforesaid which shall have become due from
m at some time beyond two years, but not beyond

iX years, from such date, in full at once or by equal
annual instalments not exceeding five, if the poor-law
board (after open and public investigation, during
which counsel and solicitors may appear, and witnesses
may be examined on both sides, when the same shall
be required by any ratepayer of the union, parish, or
district,) shall be satisfied that no fraud, collusion, or
neglect of the general rules of the poor-law board
respecting the contraction or discharge of such debt,
claim, or demand have been committed by the party
to whem such claim or demand is alleged to be due,
and that such party has not been accessory to any
fraud on such guardians or board of management, and
shall give their assent in manner aforesaid to such pay-
ment; and such guardians or board respectively shall
charge every such paymeat to the account to which the
same would have been charged if the payment had
been made in due time; and the president or secretary
of the poor-law board shall, within one calendar month
after the expiration of such period of twelve months
as aforesaid, if parliament be then sitting, or if not,
within one calendar month after the next meeting
thereof, lay or ¢ause to be laid before both houses of
parliament a return of all such payments as shall have

12




132 HANDY BOOK OF PARISH LAW.

been made or authorized under the power herein lastly
contained.” .

It is lawful for the guardians, or, where there are
no guardians, for the overseers, to bury the body of
any poor person who may be within their parish or
union respectively, and to charge the expense thereof
to any parish under their control to which such person
may have been chargeable, or in which he may have
died, or in which the body may be. And the inter-
- ment is to take place in consecrated ground, unless the
deceased person or the husband or wife or next of kin
of such person have otherwise desired. In the case of
a destitute wayfarer or wanderer or foundling dying in
a union, the costs of burial are to be charged to
the common fund of the union. And in connection
with this part of our subject, it may be as well to men-
tion that, under the 13 & 14 Vict. c. 101, s. 2, the
guardians are empowered to contribute out of the
common fund to the enlargement of any churchyard or
consecrated burial-ground in the union, or to the
obtaining of such consecrated burial-ground; while,
by the 18 & 19 Vict. c. 77, they may enter into agree-
ments with the proprietors of any cemetery established
under the authority of parliament, or with any burial-
board duly constituted under the statutes in that
behalf, for the burial of the dead bodies of any poor
persone which such guardians or overseers may under-
take to bury, or towards the burial whereof they may
render assistance.

The guardians are authorized, by the 7 & 8 Vict. c.
101, s. 59, to prosecute for various offences against
the poor laws, and to charge the costs thereof either
to the common fund of the union or to any parish or
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parishes thereof. They are required, by the 3 & 4

~Viet. c. 29, to provide for the gratuitous vaccination,
by competent medical men, of all persons resident in
the union. And, by the 14 & 15 Vict. c. 105, s. 4,
they are empowered, with the consent of the poor-law
board, to pay an annual subscription out of the union
funds towards the support of a public hospital or
infirmary.

‘We have hitherto spoken of boards of guardians of
unions, but the poor-law commissioners may direct
that a board of guardians shall be elected for a single
parish. In that case the parish will be divided into
wards for the election of guardians. In other respects
the law as above stated, both with respect to election,
qualification, voting, &c., and also as to proceedings,
‘powers, &c., is exactly the same as in the case where a
union is formed.

CHAPTER XIX.

OF THE POWERS OF JUSTICES OF THE PEACE IN THE
ADMINISTRATION OF THE POOR LAWS.

Tae authority of justices of the peace in giving relief

in unions or in parishes under the government of a

select vestry, is limited by the New Poor Law Act to

the following cases :—

1. In cases of “sudden and urgent necessity,” over-
seers shall give such temporary relief as each case shall
require in articles of absolute necessity, but not in
money ; and whether the applicant for relief be settled
in the parish, when he shall apply for relief, or not ;
and if any overseer shall refuse or neglect to give such
necessary relief, in any such case of necessity, to
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poor persons not settled mor usually residing in the b
parish to which such overseer belongs, any justice of
the peace, by writing under his hand and seal, may
order the said overseer to give such temporary relief,
in articles of absolute necessity, as the case shall re-
quire, but not in money; and in case such overseer
shall disobey such order, he shall, on conviction before
two justices, forfeit a sum not exceeding £5. -

2. Any justice of the peace may give a similar order

for medical relief only, to any parishioner as well as
to any out-parishioner, when any case of sudden and
dangerous illness may require it, and any overseer shall
be lisble to the same penalties as aforesaid, for disobey-
ing such order.
< 8. In any union which may be formed under the
said statute, any two jastices usually acting for the
district in which the union may be situated, may, at
their just and proper discretion, direct, by order under
their hands and seals, that relief shall be given to any
adult person, who shall, from old age or infirmity of
body, be wholly unable to work, without requiring that
such person shall reside in any workhouse—such per-
son being entitled to relief in such union, and desiring
to receive the same out of a workhouse; but ene of
such justices shall certify in such order, of his owm
knowledge, that such person is wholly umable to work
as aforesaid. . '
- In parishes not under a board of gusrdims or a
select vestry, the justices may order the overseers to
grant relief, subject to the rales and ordersof the poor-
law commissioners upon the subjeet.

Every justice of the peace residing in any parish of
a union, or any extra-parochial place adjoiming it, and
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acting for the county, riding, or division in which the
same is situated, is an ex-officio guardian for the union.
This is also the case when a single parish is placed
under a board of guardians.

The justices of the peace have very extensive powers
in the visitation of workhouses, for by the 35 Geo. I1L.
c. 49, s. 1, it is enacted, that  any justice of the peace,
or any physician, surgeon, or apothecary, athorised for
the purpose by warrant, under the hand and seal of
any such justice, or the officiating elergyman of the
parish or place, duly authorized as aforessid, may, at
all times in the day-time, visit any parish workhouse or
house kept or provided for the maintenance of the poor
of any parish or place within the county, riding, Liberty,
or division. wherein such justice shall be resident, and
shall have jurisdiction, and examine into the state and
condition of the poor people therein, and the food,
clothing, and bedding of such poor people, and the
state and condition of such house, and if, upon such
visitation, the said justice so anthorized shall find amy
cause or occasion for complaint, then such justice er
person aathorized may, if be think fit, eertify the atate
and condition of sach workhouse or poorhouse, and
the state of the poor therein, and of their food, elothing
and bedding, to the next quarter sessions of the peace,
to be held for such county, riding, liberty, or division,
wherein such workhouse or poorhouse shall be situate;
and such justice of the peace, or other person so antho-
rized as aforesaid, shall cause the overseers of the poor,
or master or governor of the said workhouse or poor-
house of such parish or place, to be summoned to
appear at the same sessions, to answer such complaint;
aud the justices at quarter sessions, on hearing the
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parties on such complaint, shall make such orders and
regulations for removing the cause of such complaint,
as to them shall seem meet, and the parties shall abide
by and perform the same.’

But as the delay which would take place under this
course of procedure might be very injurious to the
poor people, it is further provided by the same statute,
that if upon such visitation such justice or authorized
person “find any of the poor in parish workhouse or
poor house, afflicted with any contagious or infectious
disease, or in want of medical or other assistance, or
of sufficient or proper food, or requiring separation or
removal from the other poor in the said house,” then
such justices shall apply to one or more other justices
of the same county, or such other authorized person
shall apply to two justices of the county, and certify
to him or them the state and condition of the poor in
such house, and thereupon the said justices shall “make
such order for the immediate procuring medical or
other assistance, or sufficient and proper food, or for
the separation or removal of such poor as shall be
afflicted with any contagious or infectious disease,” in
such manner, as they, under their hands and seals, shall
think proper to direct, until the next quarter sessions
of the peace for the county, &c.; at which quarter
sessions the said two justices are to certify the same,
under their hands and seals, to the justices there as-
sembled, who may make such order for the further
relief of the poor in the said house as to them shall
seem meet and proper.”’ *

* This act, however, does not extend to any poorhouse” or
workhouse in any district or districts incorporated or regulated
by special act of parliament.
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And by the Poor Law Amendment Act, which does
not affect the power given by the above statute, it is
further enacted, ‘ that when any rules, orders, or regu-
lations, or any bye-laws, shall be made or directed by
the poor-law commissioners to be observed or enforced
in any workhouse, any justice of the peace acting in
and for the county, place, or jurisdiction in which
such workhouse may be situate, may visit, inspect,
and examine such workhouse at such times as he
shall think proper, for the purpose of ascertaining
whether such rules, orders, regulations, or bye-laws
are, or have been, duly observed ‘and obeyed in such
workhouse, as well as for the purposes mentioned
in the above statute; and if in the opinion of such
justice such rules, &c., or any of them, have not
been duly observed and obeyed in such workhouse,
such justice maysummon the party offending to appear
before any two justices of the peace, to answer any
complaint touching the non-observance of such rules,
and upon conviction such party for the first offence
shall forfeit a sum not exceeding £5; for a second
offence, a sum not exceeding £20, nor less than £5;
and a third or subsequent offence shall be deemed a
misdemeanor, and the party being convicted thereof
on indictment, shall pay such fine, not less than £20,
and suffer such imprisonment, with or without hard
labour, as the court may direct.”

The justices have also authority:—1. As to removals.
2. In appointing overseers. 3. In allowing or dis-
allowing overseers’ accounts. 4. In allowing poor rates.
Their powers under these heads will be found detailed
in the chapters in which these subjects are treated of.
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CHAPTER XX.
OF THE OVERSEERS.

OvERSEERS are appointed in every parish, under the
celebrated statute 43 Elizabeth, c. 2, which is gene-
rally considered as the foundation of the modern poor
law. It is provided by this act that the churchwardens
of every parish shall be overseers of the poor, and that
besides these there shall be appointed as overseers, in
each parish, two, three, or four, but not more, of the
inhabitants; such last-mentioned overseers to be sub-
stantial householders, and to be nominated yearly by
two justices dwelling near the parish.* The appoint-
ment must be in writing under the hand and seal of
two justices, who must execute it in the presence of each
other. And persons aggrieved by such appointment,
whether the persons appointed, or the parishioners at
large, may appeal to the next quarter sessions.

If a. person who has been appointed an overseer
refuse, without sufficient cause, to fulfil the daties of
the office, he may be indicted.

It was at one time necessary that an overseer should
be a householder in the parish for which he was
appointed. But now justices of the peace, in their
respective special sessions for the appointment of over-

* Peers and members of parliament, justices of the peace,
aldermen of London, clergymen, dissenting ministers, prac-
tising barristers and attorneys, members of the College of
‘Physicians, members of the College of SBurgeons, apotheearies,
officers of the courts of law, officers of thewrmy and navy,
even on half-pay, and officers of the customs and excise, are
exempt from serving the office. And persons concerned in

contracts to supply goods to the workhouse, or for the use of
the poor, are disqualified to be overseers.
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seers of the poor, upon the nomination and at the
request of the inhabitants of any parish, in vestry
assembled, may appoint any person who shall be as-
sessed to the relief of the poor thereof, and shall be a
householder resident within two miles from the charch
or chapel of saeh parish, or (when there shall be no
church or chapel) shall be resident within one mile
from the boundary of such parish, to be an overseer of
the poor thereof ; although sach person so to be ap-
pointed shall not be a householder within the parish
of which he shall be appointed overseer. Provided,
however, that no person shall be appointed to, or com-
pellable to serve, the office of overseer of the poor of
-any parish, or place in which he shall not be a house-
holder, unless he shall bave consented to such appoint-
ment.

It will be observed that overseers were in the first
instance appointed for parishes only; but a subse-
quent statute, passed in the reign of Charles IL,
enabled the justices, where parishes were large and
populous, to appeint overseers for each township or
village, who should have as to that township or village
the same powers as other overseers in relation to
parishes. And where sueh separate appointments have
been made before the 9th of August, 1844, they may
still be made; but, by the 7 & 8 Vict. c. 101, s. 22,
it shall not be Jawful after that day to appaint separate
overseers for any township, or village, or other place
for which, before the passing of that act, separate over-
seers had not been lawfully appointed.

Overseers of parishes situated in counties arcap-
pointed by special sessions of the justices for the
division in which they are situated. And when the
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parish is in a municipal borough, the appeintment
is made by the justices of the peace having jurisdic-
tion therein, whether these happen to be justices of
the county or of the borough. They are directed *
to be appointed annually on the 25th of March, or
within foarteen days after it ; but appointments made
at another time are not void. If the magistrates fail to
make the appointment, the Court of Queen’s Bench
will compel them by mandamus to do so. On the
other hand, if either the person nominated or the
parishioners feel themselves aggrieved by any appoint-
ment, they may appeal againet it to the general quarter
sessions.

The principal duty of the overseers is, in conjunc-
tion with the churchwardens, to levy a poor rate
for the purpose of providing such sums as may be
necessary to meet the expense of relieving the poor,
the costs of collecting the same, and all other expenses
which are by various acts of parliament charged upon
the poor rate. Out of the rate so levied they are to
pay over from time to time all such sums as, by any
order of the guardians addressed to them in writing
according to the form set forth by the order of the
jpoor-law commissioners bearing date the 24th of July,
1847, shall be directed to be provided from the poor
rates of the parish, and to pay over such sums to such
person or persons, at such times or places, as by the
same order shall be directed, and to take the receipt of
such person or persons, and to produce such order and
such receipt as their vouchers for such payments before
the auditors in passing their quarterly accounts. And
the same order directs the overseers to submit, within

‘ * By 54 Geo. IIL c.91.
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forty days after each of the following days, namely,
Lady-day, Midsummer-day, Michaelmas-day, and
Christmas-day, to the auditors of the union or district,
" an account and balance-sheet exhibiting the amount
collected by them and the amount disbursed by them
during the quarter, together with the “proper vouchers
for the same.- It also directs that the overseers shall
enter in some book, to be from time to time provided
for the purpose, the names and addresses of the owners
and proxies who shall send statements of their claims
to vote and the assessment of the poor rate on the pro-
perty for which they respectively claim to vote. And
by another order, dated March 17, 1847, they must
keep a rate book; a book of receipts and payments ;
prepare for the auditor a balance-sheet of receipts and
payments every half-year; and, whenever required by
the auditor for the time being, or the poor-law commis-
sioners, make a return of the property belonging to
the parish. Under various statutes the overseers are also
required, within fourteen days after the appointment of
their successors, to account to them for the rates
received and sums paid during their period of office,
and to hand over to them any balance remaining in
their hands. Their accounts must also be verified by
oath or affirmation before two justices of the peace,
" who may entertain objections to them, allow them,
or disallow the whole account if unsatisfactory, or any
items which involve an expenditure contrary to law.
From the decision of the justices an appeal lies to the
quarter sessions. So far as these statutes constitute a
. check upon the expenditure of the overseers, they have
become practically inoperative since the passing of the
7 & 8 Vict. c¢. 101, under which district auditors
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are appointed, but they are still in force, and -out-
going overseers must therefore be careful both to
account to their successors within the time specified,
and also to verify their accounts before two justices.
The allowance of the accounts by the latter now fol-
Jows, in general, as a matter of course.

They are to perform such duties, in connection with
the election of guardians for the union, as may be im-
posed upon them by any regulations of the poor-law
commissioners in force at the time.

The overseers in parishes under a board of guardians
or a select vestry are not to give poor-law relief other
than that ordered by the guardians or vestry, except in
case of absolute necessity, and then it is to be given in
articles of necessity, and not in money. But if they
neglect to give such temporary relief, when ordered
by a justice of the peace, they may be fined £5. And a
similar penalty is imposed upon their neglect to afford
medical relief, when ordered by a justice, in case
of urgency. The duties of overseers and church-
wardens of parishes in unions in regard to relief
are thus further defined by the order of the poor-law
board of the 22nd of April, 1842 :—

Art. 1. If any overseer of the poor of any parish
shall, in any case of sudden and urgent necessity, have
&iven temporary relief in articles of necessity, or, in
any case of sudden and dangerous illness, shall have
given an order for medical relief, the said overseer
shall forthwith report such case in writing to the
relieving officer of the district, or to the board of
guardians of the union, and the amount of such relief
ar the fact of having made such order.

Art. 2. If any overseer of the poor of any parish
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reccive an order under the hands and seals of two
justices, according to the provisions of the said act,
directing relief to be given to any aged or infirm
person, without such person being required to reside
in any workhouse, he shall forthwith transmit the
same to the relieving officer of the district, to be laid
before the guardians at their next meeting, that they
may be enabled without delay to give to the relieving
officer the necessary directions as to the amount and
nature of the relief to be given.

Art. 3. If any overseer receive an order for medical
relief from any justice, in case of sudden and danger-
ous illness, he shall, as.soon as may be after complying
with such order, report the fact of his having received
the same, and the manner in which he has complied
with it, in writing to the relieving officer of the dis-
trict, or to the board of guardians of the union.

Overseers may take credit for all sums properly
expended, but mot for disbursements to which the
poor rate is not properly applicable. If the overseers
lawfully, by virtue of their office, contract a debt on
account of the parish within three months prior to the
termination of their year of office, and the same has
not been discharged by them before their year of office
is determined, such debt is payable by and reccverable
from the succeeding overseers and chargeable upon
the poor rate. If the debt was contracted during the
year of office, but more than three months prior to its
termination, it may be paid by their immediate suc-
cessors if the vestry and the poor-law board consent.

Overseers witfully disobeying the legal and reason-
able orders of the justices or guardians, in carrying
the rules of the poor-law board or the provisions of
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the New Poor Law Act into execution, are liable, on
conviction before two justices, to pay a fine of not
more than £5.

By the 7 & 8 Vict. c. 101, s. 63, if the overseers
wilfully neglect to make or collect sufficient rates for
the relief of the poor, or to pay such money to the
guardians as they require, and if, by reason of such
neglect, any relief directed by the guardians to be
given be delayed or withheld for seven days, every
such overseer is upon conviction to forfeit not exceed-
ing £20.

And by the 12 & 13 Vict. c. 103, s. 7, if the con-
tribution to be made by the overseers to the board of
guardians is in arrear, two justices may, on an applica-
tion signed by the chairman of the board, summon any
of the overseers, and order the amount to be levied by
distress and sale of his goods.

For the penalties imposed upon overseers fraudu-
lently removing paupers, see the chapter post, upon
Removal and Settlement.

Overseers are forbidden, under a penalty of £100,
to supply provisions for the use of the poor of the
union or parish.

In addition to their duties in the levying of poor
rates and the administration of the poor laws, over-
seers are also directed (by the 6 Vict. c. 18) to per-
form various duties in respect of publishing lists
of voters and of claims and objections in counties
end boroughs. They are required to attend the
revising barrister’s court, and are entitled to receive,
out of the first moneys to be collected for the relief
of the poor of their parish or place, such a sum as
is allowed by the certificate of the revising barrister
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in respect of the expenses incurred by them in carrying
the act into effect. They are also bound to repay to the
town clerk of a borough all moneys properly expended
by him in relation to the registration of voters, but not
any remuneration for his loss of time or services.

CHAPTER XXI.,
OF ASSISTANT OVERSEERS AND COLLECTORS.

THE vestry may elect assistant overseers with such
salary to be paid out of the poor rates as they may
deem reasonable; their formal appointment being
made by two justices by warrant under their hand
and seal.

The assistant overseer or overseers (for the vestry
may appoint one or more) are to perform all the
duties of overseers, and continue in office until their
appointment is revoked or they resign.

The offices of overseer and of assistant overseer are
not incompatible, and the acceptance of the former
does not vacate the latter office.

On the application of the guardians of a parish or
union, the poor-law board may direct the appointment
of a paid collector of rates in such parish or union.
The appointment is made by the guardians, and, in
fact, immediately such an order as that to which we
have just referred has been made by the poor-law
board, the power of the vestry or parish officers, ox any
other persons than the guardians to appoint a collector
or assistant overseer ceases, except where they are ap-
pointed under a local act for a parish containing above
20,000 inhabitants. All collectors and assistant over-
seers are (subject to the rules of the poor-law board),

K .
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to obey in all matters relating to the duties of overseer,
the directions of the majority of the overseers for the
parish for which they act. They are to give secarity
for the performance of their duties to the guardians
(or if there be none) to the overseers.

The vestry of a district, for which an assistant over-
seer or collector has been appointed under the order
of the poor-law board, may, if they will, appoint him
to discharge all the duties of an overseer, but this
will not discharge the other overseers from any of their
responsibility.

The poor-law board have, with respeet to assistamt
everseers and collectors, all the power which they are
authorized, as we shall see by a subsequent chapter, to
exercise with reference to the paid offices of the board
of guardians.

The duties of a collector are laid down by an order
of the poor-law board, dated the 17th of Mareh, 1847.
They are:—To assist the churchwardens in making
and levying the poor rates; to collect the rates; to
assist in filling up receipts, keeping books, and making
returns relating to the rates; to produce the rate and
other account books when required; to balance the
rates, and to furnish the churchwardens and overseers
with a list of defaulters, and under their direction to
institute proceedings against them ; to attend the meet-
ings of the guardians, and obey the lawful directions
of the guardians and of the majority of the overseers.
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CHAPTER XXII.
OF THE AUDIT OF PARISH AND UNION ACCOUNTS..

TaE poor-law board are authorized to combine parishes:
and unions, from time to time, into distriets, for the.
audit of parochial and union accounts, relating to the
administration of the poor law. The chairman and
vice-chairman of each union in the district are to elect
the auditor. But the peor-law board may autherize a
person to act temporarily as deputy during his illness
or incompetency,. or during the vacancy of the office.

The auditor has power to examine, audit, allow or-
disallow all accounts and items in such accounts re--
lating to moneys applicable to the relief of the poer:
of the parishes and unions in the district, and to-
charge any deficiency or loss incurred by the negligence:
or misconduct of a party accounting, and any sum
not brought into account, against such person, and to-
certify on the face of the accounts any money, books,
&c., found to be due from any person. Ratepayers may
be present at the audit, and object to the accounts.

Officers or persons who have been duly summoned *
not attending the audit, not producing accounts and
vouchers, or not signing such declarations as are re-
quired, are liable to penalties.

If the auditor certifies any sum to be due to the
union or parish from any officer whosé accounts he:
has audited, in respect of any balance, any payment
illegally made by him, or any loss or deficiency occa-.

* Fourteen days’ notice of the audit must be given to the
overseers by the auditor ; and it must also be advertised in &
newspaper circulating in the county.

K 2
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sioned by his negligence or misconduct, he is to report
it to the poor-law board, and the person surcharged
must pay the sum declared to be due from him to the
treasurer of the union, within seven days. If he do
not, the auditor may proceed to recover the same by
proceedings taken before two justices of the county,
where the treasurer of the union resides. They have
no option but to grant a distress warrant to enforce
the payment, unless the party aggrieved remove the
proceedings by certiorari, into the Court of Queen’s
Bench, which will decide as to the legality of the sur-
charge. This court can, however, only decide accord-
ing to the strict law of the case. And it is therefore
better, when a payment has been made, which, although
-not strictly legal, is still fair and reasonable, to take
;another course pointed out by the 11 & 12 Vict. ¢. 91.
Under that act, a party aggrieved by a surcharge on the
-part of an auditor, may, in lieu of applying for a cer-
Ziorari, apply to the poor-law board to inquire into and
decide upon the lawfulness of the reasons stated by the
auditor. The board may then make such order there-
in as they deem requisite for determining the question ;
and they may decide the same according to the merits
of the case; and if they find that any disallowance or
surcharge was lawfully made, but that the subject-mat-
ter thereof was incurred under such circumstances as
made it fair and equitable that it should be remitted,
they may, by order under their seal, direct it to be re-
mitted, upon payment of the costs (if any) incurred
by the auditor or other competent authority, in en-
forcing-such disallowance or surcharge.
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CHAPTER XXIII.
OF THE UNION OFFICERS.

TaE poor-law board are empowered to direct boards of
guardians to appoint such paid officers with such quali-
fications as the commissioners think requisite for super-
intending or assisting in the relief or employment of
the poor, and for examining and auditing, allowing or
disallowing, accounts in the several unions, and for
otherwise carrying into execution the acts relative to the
relief of the poor. The board are also aythorized by
the New Poor Law Act to specify, and direct the exe-
cution of, the duties of such officers, and the places or
limits in which the same are to be performed ; to direct
the mode of appointment and determine their continu-
ance in office or dismissal, and the amount and nature
of the security to be given by them. They may also
regulate the salaries of such officers, and the pro-
portion in which such parishes or unions are to con-
tribute thereto.

By sect. 48 of the same act, the poor-law board
may by their order remove the master of any work-
house, assistant overseer, or other paid officer of any
parish or union, upon, or without, the suggestion of
the overseers or guardians, and may require another to
be appointed in his room ; and the person so removed
shall not be competent to fill any paid office connected
with the relief of the poor, without the sanction of
the commissioners. And no person shall be eligible
to hold any parochial office, or to have the management
of the poor in any way, who has been convicted of
felony, fraud, or forgery.
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Under the powers conferred upon them by this and
some other statutes, the poor-law board have issued
certain orders, regulating the appointment, qualifi-
cations, salaries, &c., of the paid officers of unions,
‘which not only govern these subjects, but furnish the
-most succinct general view of them. We shall quote
the most impertant portions of the principal order
(that of the 24th July, 1847), which relate to these
leading points. It would be obviously impossible, in
the space at our ecommand, to enter into the duties of
each officer, which are speeified with great minuteness
in the orders of the board, to which those who desire
further information must refer for an authoritative
statement.

THE APPOINTMENT OF QOFFICERS.

The guardians shall, whenever it may be requisite,
or whenever a vacancy may occur, appoint fit persons
to hold the undermentioned offices, and to perform the
.duties respectively assigned to them:—1. Clerk to
the guardians. 2. Treasurer to the union. 3. Chap-
lain. 4. Medical officer for the workhouse. 5. Dis-
trict medical officer. 6. Master of the workhouse.
7. Matron of the workhouse. 8. Schoolmaster. 9.
Schoolmistress. 10. Porter. 11. Nurse. 12. Re-
lieving officer. 13. Superintendent of out-door labour;
.and also such assistants as the guardians, with the con-
sent of the commissioners, may deem necessary for the
«efficient performance of the duties of any of the said
-officers.

The- officers so appointed to or holding any of the
said offices, as well as all persons temporarily dis-
charging the duties of such offices, shall respectively
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perform such duties as may be required of them by
the rules and regulations of the commissioners in force
at the time, together with all such other duties con-
formable with the nature of their respective offices, as
the guardians may lawfully require them to perform.

All officers are to be appointed at a meeting of the
board of guardians (due notice baving been given that
the appointment will be made), at which three or more
members are present, by a majority of those present;
and their appointment is to be immediately notified to
the poor-law board.

THE QUALIFICATION OF OFFICERS.

Unless the consent of the poor-law board have been
previously obtained, no person shall hold the office of
clerk, treasurer, master or relieving officer under this
order, who has not reacthed the age of twenty-one
years; no person shall hold the office of master of a
workhouse or matron of a workhouse having no master,
unless he or she be able to keep accounts; no person
shall hold the office of relieving officer unless he be
able to keep accounts, and unless he reside in the dis-
trict for which he may be appointed to act, devote his
whole time to the performance of the duties of his
office, and abstain from following any trade or pro-
fession, and from entering into any other -service ; no
person shall hold the office of nurse who is not able to
read written directions on medicines.

No person shall be appointed to the office of master,
matron, schoolmaster, schoolmistress, porter, or reliev-
ing officer under this order, who does not agree to give
one month’s notice previous to resigning the office, or
to forfeit one month’s amount of salary, to be deducted
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from the amount of salary due at the time of such
resignation. .

No person (except under special circumstances)
shall hold the office of medical officer, unless he pos-
sesses one of the four following qualifications :—1. A
diploma or degree as surgeon from a royal college or .
university in England, Scotland, or Ireland, fogether
with a degree in medicine from a university in England
"legally authorized to grant such degrees; or, together
with & diploma or licence of the Royal College of Phy-
sicians in London. 2. A diploma or degree as surgeon,
together with a certificate to practise as an apothecary
from the Society of Apothecaries in London. 3. A
diploma or degree of surgeon, such person having been
in actual practice as an apothecary on the 1st August,
1815. 4. A warrant or commission as surgeon or
assistant surgeon or apothecary in Her Majesty’s army,
or as surgeon or assistant surgeon in the service of the
Honourable East India Company, dated previous to the
1st August, 1826.

No person shall hold the office of chaplain under
this order, without the consent of the bishop of the
diocese to his appointment, signified in writing.

SALARY AND SECURITY.

The guardians are to pay to the officers or assistants
appointed under this order, such salaries or remune-
ration as the poor-law commissioners may, from time
to time, direct or approve. Every treasurer (not being
a banker), master, matron of a workhouse in which
there is no. master, or clerk; and every other officer
whom the guardians shall so require to do, shall give
the bond of two sureties or of a guarantee society, as
security for the faithful performance of their duties.
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THE DISMISSAL AND SUSPENSION OF OFFICERS.

The poor-law board are authorized to suspend or
dismiss any of these officers; and without their con-
sent, the guardians can dismiss none but a porter,
nurse, assistant, or servant,

The guardians may, however, at their discretion, sus-
pend from the discharge of his or her duties, any
master, matron, schoolmaster, schoolmistress, medical
officer, relieving officer, or superintendent of outdoor
labour ; and the guardians shall, in case of every such
suspension, forthwith report the same, together with
the cause thereof, to the commissioners; and if the
commissioners remove the suspension of such officer
by the guardians, he or she shall forthwith resume the
performance of his or her duties.

If any officer or assistant appointed to or holding
any office or employment under this order, be at any
time prevented, by sickness or accident, or other suffi-
cient reason, from the performance of his duties, the
guardians may appoint a fit person to act as his tempo-
rary substitute, and may pay him a reasonable compen-
sation for his services; and every such appointment
shall be reported to the commissioners as soon as the
same shall have been made.

When any officer may die, resign, or become legally
disqualified to perform the duties of his office, the
guardians shall, as soon as conveniently may be after
such death, resignation, or disqualification, give notice
thereof to the commissioners, and proceed to make a
new appointment to the office so vacant, in the manner
prescribed by the above regulations.

In every case not otherwise provided for by this
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order, every officer shall perform his duties in person,
and shall not entrust the same to a deputy, except with
the special permission of the commissioners, on the
application of the guardians.

CHAPTER XXIV.
OF THE RELIEF OF THE POOR.

Tax destitute poor are, as a general rule, to be relieved
at the expense of and in the parishes where they are
settled, or from .which they are irremoveable* The
funds requisite for the purpose are furnished by the
overseers of the several parishes, who are to provide,
by laying rates, the sums required for the purpose by
the board of guardians of the umion in which the
parish is situate, or by the select vestry in cases where
the administration of the poor law is vested in such a
bedy by any local act. The expense of relieving and
of burying peor persons rendered irremoveable by the
9 & 10 Vict. c. 66,1 isindeed defrayed out of the com-
mon fund of the union, i.e. out of a fund to which
each parish of the union contributes in proportion to its
assessment. Out of the same fund is also defrayed
the cost of the relief given to any poor person becom-
ing chargeable to a union, being a destitute wayfarer
or wanderer aor foundling,} as well as the cost or burial
of such person dying within the union.

“* As to Settlement and Irremoveability, see Chapter XXVI.,

T Bee same chapter.

I This extends to a destitute child under the age of twelve,
who is deserted by both parents or by its surviving parent, and
who is not in the care or custedy of some relative, guardian, or
friend, and whose settlement is not known.
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The administration of the relief is under the di-
rectien of the board of guardians of the wunion, or of
the select vestry (when such a body exists), but it
must take place, subject to and in accordance with any
rules and regulations which the poor-law board may
issue upon the subject. There are, indeed, certain
‘special cases in which relief may be given or ordered
by the overseers and justices of the peace, which will
be found noticed in the chapters devoted to these
officers. '

And while destitute paupers are entitled to velief, it
has been enacted, by the 12 and 18 Vict. c. 103, s. 16
(in order to provide against persons improperly becom-
ing chargeable), that when a pauper has in his possession
or belongmg to him, any money or valuable security,
the guardians of the union or parish within which he
is chargeable, may take and appropriate so much of
such money -or the produce of such security, or re-
cover the same as a debt before any local court, as will
reimburse them for the amount expended by them,
whether on behalf of the common fund or of any
parish, in the relief of such pauper during -twelve
‘months prior to such taking and appropriation, or pro-
ceeding for the recovery thereof (as the case may be) ;
:and in the event of the death of any pauper having
in his possession or belonging to him any money or
property, the guardians of the union or parish wherein
he dies may reimburse themselves the expenses in-
curred by them in and about the burial of such pauper
:and his maintenance at any time during the twelve
months previous to his decease.

The leading division of persons requiring relief is into
—impotent, and able-bodied poor. The impotent poor
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are such as, from age or physical disability, are unable
to work ; the able-bodied are such as are not subject to
" such incapacity. The former may be relieved by the
guardians, at their discretion, either in the workhouse
or by out-door relief.

The relief of the able-bodied poor is regulated
minutely by the orders of the poor-law board, from
which, however, the overseers or guardians may, in
cases of emergency, depart, with the approval of the
commissioners. The following is the order (dated
December 21, 1844) with respect to the relief of such
persons in unions which have provided adequate work-
house accommodation.

Art. 1. Every able-bodied person, male or female, re-
quiring relief from any parish within any of the said
unions shall be relieved wholly in the workhouse of the
said union, together with such of the family of every
such able-bodied person as may be resident with him or
her and may not be in employment, and together with
the wife of any such able-bodied male person, if she be
resident with him; save and except in the following
cases :—

1st. Where such person shall require relief on account
of sudden and urgent necessity.

2nd. Where such person shall require relief on
account of any sickness, accident, or bodily or mental
infirmity affecting such person or any of his or her
family. .

3rd. Where such person shall require relief for the
purpose of defraying the expenses, either wholly or in
part, of the burial of his or her family.

4th. Where such person, being a widow, shall be in
the first six months of her widowhood.
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5th. Where such person shall be a widow, and have
a legitimate child or children dependent upon her and
incapable of earning his, her or their livelihood, and
no illegitimate child born after the commencement of
her widowhood.

6th. Where such person shall be confined in any
gaol or place of safe custody.

7th. Where such person shall be the wife or child
of any able-bodied man who shall be in the service of
Her Majesty as a soldier, sailor, or marine.

8th. Where any able-bodied person, not being a sol-
dier, sailor, or marine, shall not reside within the
union, but the wife, child, or children of such person
shall reside within the same, the board of guardians,
according to their discretion, may afford velief in the
workhouse to such wife, child, or children, or may
allow out-door relief for any such child or children
being within the age of nurture and resident with the
mother within the union.

Art. I1. In every case in which out-door relief shall
be given on account of sickness, accident, or infirmity
to any member of the family of any able-bodied male
person resident within any of the said unions, or to
any member of the family of any able-bodied male
person, an extract from the medical officer’s weekly
report (if any such officer shall have attended the case),
stating the nature of such weakness, accident, or infir-
mity, shall be specially entered in the minutes of the
proceedings of the board of guardians of the day on’
which the relief is ordered or subsequently allowed.
But if the board of guardians shall think fit, a certifi-
cate, under the hand of the medical officer of the
union, or of the medical practitioner in attendance on

-
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the party, shall be laid before the board, stating the
nature of such sickness, accident, or infirmity, and a
copy of the same shall be in like manner entered in the
minutes.

Art. III. No relief shall be given from the poeor
rates of any parish comprised in any of the said
unions to any person who does mot reside in some
place within the union; save and except in the follow-
ing cases :—

1st. Where such person being casually within sach
parish shall become destitute.

2nd. Where such person shall require relief on
account of any sickness, accident, or bodily or mental
infirmity affecting such person or any of his or her
family. :

3rd. Where such person shall be entitled to receive
relief from any parish in which he may not be resident
under any order which justices may by law be autho-
rized to make.

4th. Where such person, being a widow, shall be in
- the first six months of her widowhood.

5th. Where such person is a widow who has a legi~-
timate child dependant on her for support, and. no ille~
gitimate child born after the commencement of her
widowhood, and who, at the time of her husband’s
death, was resident with him in some place other than
the parish of her legal settlement, and not situate in
the union in which such parish may be comprised.

6th. Where such person shall be a child under the
age of sixteen, maintained in a workhouse or establish-
ment for the education of pauper children, and not
situate within the union.

7th. Where such person shall be the wife or child,
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residing within the umion, of seme person not able-
bodied and not residing within the union.

8th. Where such person shall have been in: the re-
ceipt of relief from some parish in the union at some
time within the twelve-ealendar months next preceding
the date of the order, being settled in sueh parish, and
not resident within the union.

Art. IV. Where the husband of any women is be-
yond the seas, or in custody of the law, or in confire-
ment in a licensed house or asylum as a lunatie or
idiot, all relief which the guardians give to his wife or
her children shall be given to such woman in the same
manner and subject to the same conditions as if she
were a widow.

" The following order regulates the administration of
relief. in unions unprovided with adequate* workhouse.
accommodation.

Art. 1. Whenever the guardians allow rehef to any
able-bodied male persen out of the workhouse, one-
half, at least, of the relief so allowed shall be given in
articles of food or fuel, or in other articles of absolute
neeessity.

Art, I1. Tn any case in which the guardians allow
relief for a longer period then one week to an indi-
gent poor person, resident within their union or parish,
without requiring that such person shall be received
into the workhouse, such relief shall be given or admi-
nistered weekly, or at such more frequent periods as
they deem expedient.

Art. IIL. It shall not be lawful for the guardians,
or their officers, to establish any applicant for relief in

* Adequate, that is, to the reception of all persons at_the
time requiring relief.
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trade or business; nor to redeem from pawn, for any
such applicant, any tools, implements, or articles; nor
to purchase and give him any tools, &c., except articles
of clothing or bedding when urgently needed, and
such articles as are mentioned in 4r¢. I.; nor to pay,
directly or indirectly, the expense of his conveyance
(except in certain cases); nor to give money to or on
his account for the purpose of effecting any of the
above objects ; nor to pay, wholly or in part, the rent
of his house or lodging, nor to apply any portion of
the relief ordered in payment of such rent; but this
article does not apply to any shelter or temporary lodg-
ing procured for a poor person in case of sudden or
urgent necessity or mental imbecility.

Art.IV. is in effect the same as Art. IIL. of the order
just quoted relating to the relief of paupers in places
where there is adequate workhouse accommodation.

Art. V. No relief shall be given to any able-bodied
male person while he is employed. for wages or other
hire or remuneration by any person.

Art. VI, Every able-bodied male person, if relieved
out of the workhouse, shall be set to work by the guar-
dians, and be kept employed under their direction and
superintendence so long as he continues to receive relief.

Art. VII. contains exceptions to the preceding arti-
cles similar to those contained in the first article of the
Pprevious order.

Art. X, If the guardians shall, upon consideration
of the special circumstances of any particular case,
deem it expedient to depart from any of the above
regulations (except 4r¢. IIL), and within twenty-one
days report the same and the grounds thereof to the
poor-law board, the relief given before an auswer to
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their report has been returned shall not be deemed to
be contrary to the provisions of this order; and if the
poor-law board approve of such departure, and notify
such approval to the guardians, all relief given after
such notification in accordance with such approval
shall be lawful.

The guardians may give any relief sanctioned by
these orders, by way of loan (orders of December 21,
1844, and December 14, 1852), and provision is made
for the recovery thereof, either by proceedings before
two justices. (11 & 12 Vict. c. 43, s. 90), or in the
county court (11 & 12 Vict. c. 110, s. 8).

Although the guardians must, in the first instance,
relieve all destitute poor persons chargeable to the
union or any parish thereof, any relief given to
such persons as are “ old, blind, lame, or impotent or
unable to work,” may be recovered, either wholly or in
part, by the order of two justices, from the parents,
the grandfathers or grandmothers, or the children
. of such persons, if these are able to pay it. But
no relief given to persons who are able to work can be
recovered from their relations. If any person who is
liable refuses to pay any sum so assessed upon him by
the justices, he is liable to a penalty of 20s. a month,
and may also be indicted.

Husbands are bound to maintain their wives, and
fathers or mothers their children, if they are able. And
if a husband, father, or mother absconds from his or
her place of abode, leaving any wife or child chargeable
to the poor rates, such deserters may be punished as
rogues and vagabonds, and any goods, profits of land,
&c., of which they may be in possession, or to which
they may be entitled, may be seized, by order of two

L
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justices, and (after confirmation ef the order by the ses-
sions) may be disposed of to reimburse the parish for
providing for such wife, &c.

If relief is given to any Greenwich or Chelsea pen-
sioner, or to any one he was bound to maintain, the
secretary at war may order such relief to be repaid
out of his pension, but so that it shall not exceed one-
half of his pension, when it has been advanced to his
wife or one child whom he is bound to maintain, nor
more than two-thirds of such pension when advanced
to his wife, and one or more such children. The whole
of his pension may be absorbed in the repayment of
relief granted to kimself.

‘We ought, perhaps, here to notice briefly the law with
respect to the maintenance of one class of persons—ille-
gitimate children. The mother of any such child, so
long as she is unmarried or a widow, is bound to main-
tain it until it attaine the age of sixteen. She may, in-
deed, obtain aid from the putative father under an order
of uffiliation; and after her death, or if she be incapa-
citated, and the child then become chargeable to the
parish from the neglect of the putative father to make
the payments mentioned in the order, the gnardians may
enforce the order in the same way as the mother might
have done, “but all payments made in pursuance of
such application are to be made to some person from
time to time appointed by the justices, and on condition
that such bastard child shall cease to be chargeable to
such union or parish.” And it must be remarked that a
man marrying a woman having an illegitimate child is
bound to maintain. it as part of his family until it attains
the age of sixteen, or until the death of its mother. And
the marriage of the latter relieves the putative father,
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during her life and that of her husband, from all liabi-
lity uader any erder of affiliation which may have been
made upon him.

Poor persons may be enabled or assisted to emigrate
nader the fallowing conditions :—

1st. The overseers and ratepayers of any parish duly
canvened may, sabject to the approval of the poor-law
beard, direct that 8 sum of money not exceeding half
the annual poor rate for the previous three years shall
be raised or borsewed (in the latter ease it must
be repayable in a period not exceeding five years) out of
or upon the secarity of the poor rates in aid of any
fumd or contribution for defraying the expenses of the
emigration of poor persous settled in the parish. And
such fund, when raised, must be applied in accordance
with the rules and orders of the poor-law board (4 & 5
Will. IV. e. 76; 5. £2).

2nd. Guardians maey, with the consent of the poor-law
board, and in eccordance with these regulations, pro-
cure or assist in procuring the emigration of persons ren-
dered irremovable by the 9 & 10 Vict. c. 66 (see post,
Chapter XXVI.), the cost to be charged upon the com-
mon fund of the wnian (11 & 12 Viet. c. 110, s. 5).

3rd. The guardians may, with the order, and subject
to the rules of the poor-law board, and without the as-
sent of a meeting of ratepayers and overseers, expend
not more than £10 each in promoting the emigration
of poor persons settled in a parish of the umion; such
sum to be charged fo the parish of settlement, but not

"to be expended without the consent of the guardian

{ar, if more than one, the majority of the guardians) of
that parish (12 & 13 Viet. c. 103, s. 20).

4th. Guardians are. empowered, subject to the orders

L2
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and consents mentioned in the last paragraph, to defray
the cost of the emigration of poor orphans or deserted
children having no settlement, or whose settlement is
unknown, but who are chargeable to some parish in
the union. If they are chargeable to the common fund
of the union, the assent of the guardians of any parti-
cular parish will not be necessary. The consent of the
orphan, signified before the justices in petty sessions,
is necessary before his emigration can take place.

The guardians may, under the control, and subject
to the rules, &c. of the poor-law board, let allotments
of land to poor persons, but it is sufficient to allude to
their possession of the power, as it is never, or hardly
ever, put in operation. It is more important to state
the provisions of the 18 & 19 Viet. c. 34, which
enables the guardians to grant relief for the purpose
of enabling any poor person lawfully relieved out
of the workhouse to provide education for any child
between the ages of four and sixteen, in any school to
be approved of by the guardians for such time.and
under such’ conditions as they see fit.

‘We have now to speak of a particular class of poor
persons called casual poor. ¢ Casual poor,” in the
words of a writer on the subject, “are those who,
in consequence of accident, calamity, or any other
circumstance, require immediate parochial relief, and
thus become a burthen upon the funds of the parish
in which they may happen to be at the time when the
necessity for such relief arises, although their settle-
ment is elsewhere. The parish officers must relieve
them, and they are not removable to their legal settle-
ment while detained by the effect of such accident, &e.;
nor can the relief given to the casual poor be recovered
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from the parish to which they belong, or from any
others than the parish where they are, even in the case
of continued illness, unless such parish or persons have
expressly promised to pay.”

We can only briefly notice the subject of pauper
lunatics; referring those who desire further inform-
ation' to the “ Lunatic Asylum Act, 1853.”* Under
that act, pauper lunatics resident in a union, or being
wandering and at large there, who are proper persons
to be sent to an asylum, are to he sent there by the
guardians, the order of a justice being first obtained
and being founded upon proper medical testimony.
But nothing in the act (sect. 68) is to prevent any
relation or friend from keeping such lunatic under
his own care, if he satisfies the justices or the visitors
. of the asylum in which the lunatic is intended to be
placed, that he will be properly taken care of. The
cost of maintaining a pauper lunatic in an asylum is
to be defrayed by any union from which, although not
settled in it, he was irremovable under the 9 & 10
Vict. c. 66, at the time of his being sent to the
asylum ; or, if he do not come under the provisions of
that act, then by the parish of his settlement, if he
have one, and it can be ascertained; or if he is in
neither of these categories, then his maintenance is
to be charged to the county or borough rate of the
county, or borough in which he was found.

* 16 & 17 Vict. c. 97.
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CHAPTER XXV.
OF TAE WORKNOUSE.

Unper the New Poor Law Act, the poor-law commis-
sioners may, by writing under their hand and seal,
with the consent in writing of a majority of the
guardians of any union, or of a majority of the rate-
payers and overseers entitled to vote in any parish,
order the overseers or guardians of any parish or
union not having a workhouse, to build one. And
with such consent, they may direct any existing work-
house to be enlarged or altered. They may, indeed,
order by their own authority, any alteration or enlarge-
ment of a workhouse, the cost of which shall not ex-
ceed £50, nor one-tenth of the average annual amount
of the rates raised for the relief of the poor in such
perish or union for three years ending at the Easter
next preceding the raising of such money. The over-
seers or guardians may borrow the money necessary
for such erection or alteration, and may charge the
fature poor rates of the parish or union, with the
amount of the money borrowed. But the principal
sum, whether raised within the year or borrowed, is in
no case to exceed the average annual amount of the
rates raised for the relief of the poor in the parish or
union, for three years ending at the Easter next pre-
ceeding the raising of such money,* and any loan or
money borrowed for such purposes must be repaid
by annual instalments of not less than one-twentieth

* The guardians of any parish or union, any part of which
is within the metropolitan police district, and the vestiy of
the parish of Liverpool, are, by the 7 & 8 Vict. ¢. 101, s. 30,
released from this restriction. ;
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of the sum borrowed, with interesf, or the same in any
one year. Workhouses, or other property of a poor-
law union, may be sold or exchanged by and with the
eoncurrence of the authorities m whom is vested the
power of building or enlarging a workheuse.

When the workhouse of any union or parish is
governed by the rules and orders of the poor-law
beard, the guardians of the union or parish to whick
it belongs may, in the case of the overcrowding of the
workhouse of any other usion or parish, or the pre-
valenee or reasonable apprehension of any epidemic or
contagious disease, or in or towards carrying out any
legal resolution for the emigration of poor persons,
with the consent of the poor-law board, receive, lodge,
and maintain in the first-mentioned workhouse, upon
terms to be mutually agreed upon by the respective
boards of guardians, any poor person bglongmg to
such other parish or union. And when in any union
or parish there is a warkhouse or hnilding having
adequate provision for the reception, maintenance and
education of peor children, and there is mere accom-
modation. therein at any time than the guardiaws of
such unien or parish reguire for the poor children of
their own union or parish, such guardians way, with the
consent of the poor-law board, contract with the guar-
dians of amy other union or paxish, any part of which
is not mere than twenty miles frem such work-bouse,
for the reception, maintenance, and instruction therein
of any poor children under the age of 16, chargeable
to sach other umion or parish, or to any parish in such
union being orphans, or deserted by their parents, or
whose parents or surviving parent comsent.

Workhouses are to be conducted and managed in
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accordance with such rules, orders, and regulations as
the poor-law board may from time to time make upon
the subject. Those at present in existence contain
provisions both numerous and minute. We can here
only offer a summary of the most important points.

Paupers are to be admitted in some one of the
following modes only :—By a written or printed order
of the board of guardians, signed by their clerk. By
a provisional, written or printed, order, signed by a
relieving officer or an overseer. By the master of the
workhouse (or during his absence, or inability to act,
by the matron), without any order, in any case of
sudden or urgent necessity. Provided, however, that
the master may admit any pauper delivered at the work-
house under an order of removal to a parish in the
union. No pauper is to be admitted if the order for
his admission bears date more than six days before its
presentation.

On admission, paupers are to be thoroughly cleansed ;
and are also to be submitted to the examination of the
medical officer, in order that, if necessary, they may be
placed in the sick or lunatic wards. No greater num-
ber are to be admitted into any ward than are, from
time to time, sanctioned by the poor-law board.

The paupers are, as far as possible, to be classed as
follows, each class being kept in a separate ward :—

ClassI. Men infirm through age or any other cause.

Class IT. Able-bodied men, and youths above the
age of fifteen years.

Class III. Boys above the age of seven and under
that of fifteen.

Class IV. Women infirm through age or any other '
cause. .
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Class V. Able-bodied women, and girls above the age
of fifteen.

Class VI. Girls above the age of seven years and
under that of fifteen.

Class VII. Children under seven years of age.

The guardians are, so far as circumstances will admit,
to subdivide any of these classes with reference to the
moral character or behaviour or the previous habits of
the inmates, or to such other grounds as may seem
expedient. )

Nothing in this order is to compel the guardians to
separate any married couple, both being paupers of
the first and fourth classes respectively, provided the
guardians shall set apart for the exclusive use of every
such couple, a sleeping apartment, separate from that-
of the other paupers. And, by the 10 and 11 Vict.
c. 109, s. 28, when two pe'rsons, being husband and
wife, both of whom are above the age of sixty years,
are received into a workhouse, they are not to be com-
pelled to live separate and apart from each other.

Paupers of certain classes may be employed in at-
tending.upon or superintending those of others. -

Casual -poor wayfarers admitted by the master or
matron, are to be kept in a separate ward of the work-
house, and to be dieted and set to work in such
manner and under such regulations as the guardians,
by any resolution now in force or to be made hereafter,
may direct.

The paupers shall be dieted with the food and in
the manner described in the dietary table, which may
be prescribed for the use of the workhouse, and no
pauper shall have or consume any liquor or any food
or provision, other than is allowed in -the ‘said dietary
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table, exeept or Christiaas-day ox by the direction of
the medical officer, who is authorized to direet such
diet as he may deem requisite for aay pauper. And if
any pauper requires the master or matron to weigh the
allowance of provisions served out at any mesl, the
master or matron shall forthwith weigh such allowance
in the presence of the pauper eomplaining and of two
other persens.

The clothing to be worn by the psupers in the
workhouse, shall be made of such materials as the
board of guardians mey determine.

The panpers of the several classes shall be kept
employed according to their capacity and shility; and
the boys and girls whe are inmates of the workhouse
shall, for three of the working hours at least every day,
be instructed in reading, writing, arithmetic, and the
principlea of the Christian religion, and such other
instraction shell be imparted to thems as may fi4 them
for service and train them to habits of uscfainess, in-
dustry, and virtee.

Any psuper may quit the workhouse, upon giving to
the master or (during his absence or mabality to. act)
the matron, a ressonable natice of his wisk to do »0;
and in the event of any able-bodied pauper having a
family, so quitting the house, éhe whole of such family
shall be sent with bim, unless the guardiane shall, for
any special resson, otherwise direct, and such direetions
shall be in conformity with the regulations of the com-
missioners with respect to relief in foree at the time.

Any licensed minister of the religious persuasion of
any inmate of a workhouse, may, at all times in the
day, on the request of such inmate, visit the work-
house for the purpose of affording him religious assist--
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ance, and of instracting his children in the prineiples
of their religion (4 and 5 Wm. IV. e. 76, 5. 19).

No work except the necessary household work and
cooking, shall be performed by the paupers on Sunday,
Good Friday, and Christmas-day.

Prayers shall be read before breakfast and after
supper every day, and divine serviee shall be performed
every Sunday in the workhouse (unless the gusrdians
with the eomsent of the commissioners otherwise di-
rect), at -which all the paupers shall attend, except the
sick, persons of unsound mind, the young children and
such as are too infirm to do so; pravided that those
paupers who may object so to attend on aceount of
their professing religious principles differing from those
of the established church, shall also be exempt from
attendance.

The guardians may authorize paupers to attend the re-
ligious services of their persuasion out of the workhouse
on every Sunday, Good Friday, and Christmas-day.

By the 5 and 6 Vict. c. 57, 8. 5,* the guardians of
any parish or union subject to the power of the poor-
law commissioners, may prescribe a task of work to
be done by any person relieved in any workhouse, in
return for the food and lodging afforded to him ; but
it is not lawful to detain any person against his will
for the performance of such task of work, for any
time exceeding four heurs from the hour of breakfast
in the morning suceeeding the admission of such per-
son mto the workhouse; and if such person, while in
the workhouse, refuses or neglects to perform sueh
task of work swited to his age, strength, or capacity,
or wilfully destroys or injures his own clothes, or

* This applies to the easual poor.
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damages any of the property of the board of guardians,
he is to be deemed an idle and disorderly person, under
the 5 Geo. IV. c. 83, 8. 5. [He may be punished by
the justices with fine and imprisonment. ]

Disorderly and refractory paupers are to be punished
by alteration of diet or confinement. The confinement
is only to be inflicted by order of the guardians, unless
the refractory conduct is accompanied -with certain
circumstances of aggravation, when the master of the
workhouse may, on his own authority, place a pauper
in confinement for not more than twelve hours.

No corporal punishment shall be -inflicted upon
adults of either sex, upon female children, or upon
male children above the age of fourteen. - Nor shall
corporal punishment be inflicted upon any other male
child, except by the schoolmaster or master of the
workhouse.

The introduction of spirits or fermented liquor into
a workhouse, either by a pauper or any other person,
without the order in writing of the master, is punish-
able, on conviction before the justices, -with fine or
imprisonment.

Paupers absconding with clothes, the property of the
guardians, may also be imprisoned.

We have already seen (see ante, Chapter XIX.), that
the justices of the peace have the power to visit and
inspect workhouses. But in addition to this, it is di-
rected by the rules and orders of the poor-law board,
that the guardians shall appoint one or more visiting
committees from their own body; and each of such
committees shall carefully examine the workhouse or
workhouses of the union, once in every week at the
least ; inspect the last reports of the chaplain and

-_



OF SETTLEMENT AND REMOVAL. 173

medical officer; examine the stores; afford, so far as
is practicable to the inmates, an opportunity of making
any complaints, and investigate any complaints that
may be made to them.

The guardians are, once at least in every year, and
as often as may be necessary for cleanliness, to cause
all the rooms, wards, offices, and privies belonging to
the workhouse, to be limewashed. And they are to
cause the workhouse and all its furniture and appurte-
nances, to be kept in good and substantial repair ; and,
from time to time, to remedy without delay, any such
defect in the repair of the house, its drainage, warmth,
or ventilation, or in the furniture or fixtures thereof, as
may tend to injure the health of the inmates.

CHAPTER XXVI.
OF SETTLEMENT AND REMOVAL.

Part I.—Settlements.
“ A SETTLEMENT is the right acquired in any one of
the modes pointed out by the poor-laws to become a
recipient of the benefit of those laws in that parish or
place which provides for its own poor, where the right
has been last acquired.” *

A settlement is acquired:—1. By birth. 2. By
parentage. 3. By marriage. 4. By apprenticeship.
5. By hiring and by service. 6. By renting a tene-
ment. 7. By payment of rates. 8. By an estate.
9. By serving an office.

1. By birth. —Every person is primd facie entxtled
to a settlement in the place where he is born. But
this he only retains until he is proved to have another,

* Steer's Parish Law, by Hodgson, p. 627,
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derived from his paerents, or acquires one for himself
in any of the modes we shall presently describe. Ille-
gitimate children born before the 14th° Angust, 1834,
indeed, were not entitled to derive a settlement from
their parents. But by the New Poor Law Act, those
born after that date follow the settlement of their
mother, until they are sixteen years of age. They
afterwards return -to the settlement of the place of
their birth, unless they have, in the meantime, acquired
one for themselves.

2. By parentage—Every child born in wedloek ae-
guires, in the first instance, its father’s then settlement,
if that esm be traced ; if it cannot, then the child is
entitled to the settlement which his mother had before
she married. If neither of these settlements can be
traced, then of course the child will be settled in the
place of its birth. Supposing the child to have gained
the settlement of one of its parents, it follows that,
through whatever changes it may undergo while the
child is yet “ unemsmcipated,” and has mot acquired
any settlement of its own; or if it have in the first in-
stance acquired the settlement of its father, #t follows
the changes of that so long as he lives, and then, if the
mother survive him, it is subsequently governed by hers.

To this, indeed, there is one exception. We sghall
sse presently, that if & mother having beeome a widow
marries again, she obtains the settlement of her second
husband, but the settlement of the children by her
first marriage is not affected thereby. A child is con-
sidered “emancipasted” at the age of twenty-one
(unless he is am idiot) ; but he may also be emanci-
pated before that age, either by acquiring a settlement
for himself (we shall see presently how & minor may

e ——
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do this), or by assuming a relation, such as that of
marriage or enlistment in Her Majesty’s forces (while
service continues), which excludes the parental control.
When a child is emancipated, it retains that settlement
of ite parent which it possessed at the time of emanci-
pation, until it acquires one for iteelf.

8. By marriage—The following are the rules gene- '
rally applicable to settlements by marriage:—1. A
woman marrying & man with a known settlement, shall
follow it, even whether she lived there with him or
not. 2. A wife cannot gain a new settlement for her-
self during coverture, or complete one which her hus-
band did not live long enough to obtain. 3. A woman
marrying a man without & knowa settlement, retains
her maiden settlement.

4. By apprenticeship.—This settlement is created
by the 8 and 4 William aad Mary, c. 11, s. 8, which
enacts that “if any person shall be bound an apprentice
by indenture according to law, viz. for seven years,
and inhabit in any town or parish, such binding and
inhabiting shall be adjudged a good settlement.”

A child cannot be bound apprentice under the age
of seven. All indentures apprenticing a child to a
chimney-sweeper under the age of eight years are
void ; and we have already seen, that no child can be
bound apprentice by parish officers, till the age of nine.

A good settlement may be gained by apprenticeship
te almost any occupation ; thus this privilege was held
to be obtained in one case where a female was bound
to the wife of a day labourer to learn the art of a
housewife. There is, indeed, one exception to this;—
no settlement can now be acquired by apprenticeship
tp the sea serviee or to any householder exercising the
~ trade of the seas as a fisherman or otherwise,
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. The contract must, to give a settlement, be one of

apprenticeship. No settlement will be given by one
of mere hiring and service. 'The distinction between
the two may be thus stated :—If the contract has for
its object the instruction of the party who is to learn,
it is a contract of apprenticeship ; but if the principal
object be a service to be performed to the master, it is
a hiring and service, although the master is also to
* teach and the servant to learn, some particular art or
trade. b

The binding of an apprentice must take place by
deed, duly stamped, &c. But no technical expressions
are essential to its validity, provided the parties show
clearly that they intend to create the relation of master
and apprentice.

Something more than mere apprenticeship is, how-
ever, necessary to confer a settlement. The apprentice
must, during the term for which he is bound, inkabit
some parish for forty days, under the indenture, i.e. in
the character of an apprentice, and in some way or other,
in furtherance of the objects of the apprenticeship.
The inhabitancy is where the apprentice sleeps, and
the settlement is gained there, although the service
may be in another parish. The forty days need not
be consecutive. . But when the apprentice resides alter-
nately in two parishes, the settlement is gained where
he lodges for the last forty days of the term. And
when it is said that the inhabitancy is where the ap-
prentice sleeps, this must be understood of a place
where he sleeps under the indenture, or by the di-
rection of his master. If he be allowed, as a matter
of indulgence, to sleep in another parish than that in
which his service takes place, he will acquire no settle-
ment in the former.
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Service with a third party during the term of ap-
prenticeship is sufficient, if it be with the master’s con-
sent, or with the consent of any person to whom the
master has assigned the indenture.

Indentures may be discharged :—1. By application
of either party to two justices or to the quarter ses-
sions. 2. By death or bankruptcy of the master. 8.
By the apprentice attaining his majority. 4. By con-
sent.

_ 6. By Hiring and Service.—The settlement by hiring
and service, which has given rise to more litigation
than any other, was founded upon 3 Wm. and Mary
c. 11, and 9 and 10 Wm. IIl. ¢. 30. The first of
these statutes enacts that if any unmarried person, not
having child or children, shall be lawfully hired into
any parish or town for one year, such service shall be
adjudged a good settlement, although no notice in
writing be given to the parish officers. .

In consequence of the ambiguity attendant upon
the words “such service ” in this clause, the 9 and 10
Wm. IIL. c. 30, s. 4 provides, that no person so hired
shall be judged or deemed to have a good settlement
in any such parish or town, “ unless such person shall
continue and abide in the same service for the space of
one whole year.” This does not mean a service entirely
under the same hiring, for if there be a hiring for a
year and a continued service for a year, though not
under the same hiring, it will be sufficient. Thus 2
hiring for half a year or even for a week, and then a
hiring for a year and a service, part under the other,
would under these acts gain a settlement. But it is
not of much practical importance to dwell upon these
points; for this method of gaining a settlement was

) M
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spectively terminated by the New Poor Law Act, which
provided that, from and after the 14th Angnst, no settle-
ment shall be aeqaired by hiring and service or by resi~
dence under the same, and no person. under any con-
tract of hiring and service not completed on the 14th
of August, 1834, shall acquire or demand, or adjudge
to have acquired, any settlement by veason of such
hiring and service, or of any residence under the same.
The result is, therefore, that no person can now acqnire
a settlement by hiring and service.

6. By renting a tenement.—The method by, and the
conditions under, which a settlement by renting a tene-
ment in a parish can be obtained, have varied so fre-
quently since the statutes 13 and 14 Car: IL ¢. 12,s. I,
by which it was first established, that it is: quite imposei-
ble for us to follow it threugh its modifications. It will
probably be sufficient if we go back fora.peried of mearly
thirty years. By the } Wm. IV. c.. 18, it was enacted
that, from and after the 30th of March, 1831, no person
shall acquire a settlement in any parish or township
maintaining its own poor by ar by reasom of a yearly
hiring of a dwelling-house or building, or of land, or
of both,. as in the said act expressed, unless such house
or building or land skall be actually occupiedunder such
yearly hiring in the same parish or township by the
person hiring the same for the term. of ome whole year
at the least, and unless the rent for the same, to the
amount of £10 at the least, shall be paid by the -pen-
son hiring the same. The words. in Jfulics are most
material, for it has been decided in reference to them,
that no settlement of this kind can mow be gained
where any portion of the premises, in respect of which
it is claimed, have been underlet by the claimant.
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And by the 4 and 5 Wm. LV. c. 76,.5. 66 (the New
Poor Law Act), no settlement can be acquired or com-
pleted since the 14th of Augnst, 1834, by ccoupying
a tenement, unless the person occupying the same has
been assessed to the poor-rate, and has paid the same
in respect of such tenement for one year. Where the
rate is imposed on the tenement (though the name of
the party rated is not mentioned in the rate), and it
is demanded of and paid by the occupier, that is a
sufficient assessment of him.*

7. By payment of rates.—This settlement is now prac-
tically the same as the last, with: one important excep-
tion. Although it is necessary, in: order to gain it, that
a claimant should have occupied a tenement: to the value
of £10; under a yearly hiring, paid parochial. rates-and
taxes in respect of it, &c., the fact that he has underlet
a portion of it will not (so that he has himself paid rent
to the amount of £10) disqualify him from claiming-a
settlement in virtue of the payment of all parochial
rates that have been charged upon him during his
oecupancy. It is necessary, however, in order to com-
plete his. title to a settlement of this kind; that he
should. have resided in the parish forty days after the
payment of* rates.

. 8. By estate.—Whenever a person acquires-an estate
in land (whether it be freehold, copyhold, or lease-
hold) by descent, devise,} by marriage, or by a gift,
“in consideration of natural love and. affection,” whaqt-
ever be its value, and he resides on it, or in the same

"% Where the yearly rent exoeeds- £10, payment to the ex-
tent of £10 will suffice ; but it must in all cases be .by the

person renting.
+ ¢ e. By a will.

M 2
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parish in which it is situate, for forty days, he gains, and
although he parts with it immediately afterwards, he
retains a settlement in that parish. But if he obtains
the estate by purchase, then, unless the purchase-money
bond fide paid for it amounts to £30 or upwards, he will
only gain and retain a settlement in respect of his own-
ership so long as he actually resides upon and occupies
the estate. Immediately he ceases to do so, the settle-
ment also ceases, and he may be removed (if charge-
able to the poor rate) to the parish of his last previous
settlement.

And with respect to settlements of this kind, whe-
ther the estate is gained .by descent, devise, marriage,
or gift, or is acquired by purchase, and whatever be
its value, the 4 & 5 Wm. IV. c. 76, s. 68, enacts, that
no person shall retain any settlement gained by vir-
tue of any possession of an estate, or interest in any
parish, for any longer time than such person shall in-
habit within ten miles thereof; and in case any person
shall cease to inhabit within such distance, and there-
after become chargeable, such pauper shall be liable to
be removed to the parish wherein, previously to such
inhabitancy, he may have been legally settled; or in
case he may have, subsequently to such inhabitancy,
gained a legal settlement in some other parish, then to
such other parish. The eflect of this section, there-
fore, is, that if a person once removes more than ten
miles from the parish containing his estate, his settle-
ment in respect of such estate ceases, and he can only
renew it by a fresh residence of forty days in the
parish, while still owner of the property in respect of
which he claims.

And it must also be remarked that, although a resi-
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dence of forty days in the parish is requisite to confer
in virtue of an estate a settlement which will continue
after a person has ceased to reside upon or own it, no
man can be removed from his own estate (whatever
its value) while he resides upon it.

9. By serving an office.—Any person who, before the
14th August, 1834, had resided in a parish for forty
days, and had served therein (having been lawfully ap-
pointed) any public annual office during one whole
year, gained thereby a settlement. As the New Poor
Law Act prohibited any further settlements being thus
acquired after the date we have just named, this head
of the law of settlement has now lost much of the
little practical importance it ever possessed.

It only remains to add that a person competent to
acquire a settlement by his or her own act (by appren-
ticeship, hiring and service, ®nting a tenement, pay-
ment of rates, and holding an estate or office) is at any
given time settled in the parish where he or she last
acquired a settlement by any one of these means: a
later—so long as it lasts—supersedes an earlier settle-
ment.

Part II.—Removal.

The law of settlement confers upon persons, under
the conditions we have just stated, the right to receive
relief in certain parishes; the law of removal autho-
rizes magistrates to remove persons chargeable to the
poor rates to the parishes where they have obtained a
settlement, in order that they may there receive the
relief to which they are entitled. Formerly the two
laws were exactly correlative ; in other words, a person
residing and becoming chargeable in a parish where
he was not settled, was, under all circumstances, liable
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to be removed to a parish in which he was settled.
Various statutes have, however, introduced exceptions
to this rule, and there are now several classes of persons
who cannot be removed from the parish in which they
reside, although they have no settlement there. Their
irremoveability, however, continues only so long as they
are strictly within the acts of parliament which confer
the privilege.

The most important’ ae& ..of this description is ‘the
9 and 10 Viet. c. 66, the first section of which .enacts
that no person is to be removed, nor is any warrant to
be gramted for the removal of any person, from any
parish in which he has resided for five years next be-
fore the application for the warrant. To entitle a pex-
son to the benefit of this privilege, the residence must
have been in the same parish or place from which the
removal would, but for tifg statute, be made. The resi-
dence must have been .continuous. “If there be a
break in the residence, the privilege-of irremoveability
ceases. There has been a good deal of discussion as
to what will constitute .a break of residence; but the
result of the case seems to be, that so long as the
pauper has the power and intention of returning to
the parish, and is absent therefrom voluntarily and for
& mere temporary purpose, his residence there will
econtinue, 80 as to confer irremoveability. Thus where
the pauper, being out of work, went to his place of
settlement to seek for employment, leaving his wife
and family at the lodgings where he had previously
resided, and was employed for about six weeks by the
overseers of his place of settlement, after which he
returned to his lodgings and resided there with his
family until an order of removal was obtained, it -is
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held that the circamstances showed an intention :of
returning on the part of the pauper, and that his ab-
sence is mo break of residence. When, however, the
sbsence is under a contract for service, and the party
has no intention of returning, unless events over which
Jwe has no control, ocour, as where he only inteaded to
vetura if be quitted the service, which he had no desize
40 do, this is a break of vesidence.” *

Imprisonment, whether it be in or -out of the parish
where the pauper bas resided for five years, and whether
&t be wpon a criminal charge or for a civil debt, or oom-
finement in a lunatic asylum, does not operate asa
bwenk of that residenve. But the time during which
such person is in prison, or is serving Her Majesty as »
:woldier, marine, or sailor, or resides a8 an in-pensioner
in ‘Greewwich or ‘Chelsea hespitals, or is confired in =
tunatic asylum, ‘or is u patient in a hospital, or during
which he receives relief from any parish, or is wholly
-or in part mamtained by amny rate or subacription
wwised in a parish in which he does not reside, not
bemg » bond fide charitable gift, is, for all purposes, to
e encleded from the computation of the time above
mentioned. :

The following are other cases of irremoveability +—

No woman vesiding in any parish with her busband
ut the time of his death is to be removed, nor s amy
"warrant to be granted for her removal, from such
parish, for twelve calendar months next :after his death,
if she so long continue a widow. No child under the
age of sixteem, whether legitimate or illegitimate, re-
siding in any parish with its father or mother, step-
father or stepmather, or reputed father, is to be we-

" * Bteer's Parish Law, by Hodgson, p. 711.
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moved, nor is any warrant to be granted for its re- .

moval from any parish in any case where such father,
&c., may not be lawfully removed from such parish.
‘Whenever a person has a wife or children having no
other settlement than his own, such wife and children
are to be removeable whenever he would be removeable,
and not removeable when he would not be removeable,
A wife cannot be removed from a husband, whether he
have a settlement or no. And by the 9 & 10 Vict. c.
66, 8. 4, no warrant is to be granted for the removal of
any person becoming chargeable in respect of relief
made necessary by sickness or accident, unless the
justices granting the warrant state therein that they

are satisfied that it will produce permanent disability.*

Subject to these exceptions, any persons coming fo
reside in any parish in which they are not settled and
becoming chargeable to the poor rates there, may be re-
. moved by an order or warrant of two justices, granted
upon the application of the churchwardens and over-
seers of such parish to the parish where they were last.
legally settled. The power of removal is thus rendered
dependant upon two' conditions :—1st. The pauper
must have come to the parish for the purpose of re-
siding there. Persons who have not come there with
that intention, but are detained there by sickness, ac-
cident, or casualty, and thus become chargeable to the
rates, are not removeable. 2nd. Before a person can
be removed, he must be in actual reeeipt of relief.
Persons convicted of felony, or convicted under the
B Geo. IV. c. 83, s. 20, of being idle and disorderly

* Blindness is a sickness producing permanent disability
within this clause. Whether or no lunacy is, is a doubtful
point. .
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persons, or rogues and vagabonds, are to be deemed
actually chargeable to the place in which they reside,
and removeable therefrom.

The removal is to be made to the parish or place

where the pauper was last legally settled. It is to be
made by, or under the direction of, the churchwardens,
overseers, or others having the control, ordering, and
management of the poor in any district, parish, town-
ship, or hamlet, who may employ any proper person to
remove and deliver him in the parish to which he is re-
moved. The pauper is not to be removed until notice
of the order (with other documents) has been sent to the
overseers of the parish to which he is to be removed, un-
less they previously, by writing under their hands, agree
to submit to the order; nor is he to be removed, if they
apply for a copy of the depositions upon which the order
is founded, until fourteen days after the depositions have
been sent. And if within the above twenty-one days,
or the further period of fourteen days, such latter over-
seers give notice of their intention to appeal against
the order, the pauper cannot be removed until after
the time for prosecuting the appeal has expired, or
if it be duly prosecuted, until after it has been finally
determined.

The pauper is to be delivered at the workhouse of
the parish to which he is removed, or to that of
the union to which such parish belongs. And it is an
indictable offence to refuse to receive paupers duly
removed. '

And by the 9 & 10 Vict. c. 66, and the 14 & 15
Vict. c. 105, if any officer of any parish or union, con-
trary to law, with intent to cause any poor person to
become chargeable to any parish to which he was not
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then chargeable, conveys him out of the parish for
which such officer acts, ‘or causes or procures him 4o
be so couveyed, or gives, directly .or indirectly, amy
money, relief, or assistance, or affords or precuves to
be afforded any facility for such conveyance, er makes
any offer or promise, or uses any threat to induce any
poor person to depart fram such parish, and if, in con-
.sequence of such conveyance or departure, any poer
person becomes -chargeable to any parish to which
bhe was mot chargeable, such -officer, on conviction
before two justices of the county or jumsdictiom im
which the parish from which .snch poor persom i
removed is situate, is to ferfeit for ‘every such woffence
2 sum not exceeding £5, nor less than 40s. The
Ppenalty is to be apphed i aid of the poor rates of the
parish to which the peor person becomes chargeable.

Every person returming in & state-of vagrancy, and
becoming chargeable to a parish, &c., from which
he has beem lawfully removed, unless he produce a
eertificate acknuwhdging him to be settled in some
‘other parish, is to be deemed an idle and diserderly
person, and may be punished accordingly.

We have said that an order of removal must be
made by two justices, acting in and for the county in
which the parish to which the pauper is chargeable is
situate, or by .2 metropalitan police magistrate. ¥t
must be made on complaint of the churchwardeas or
overseers of the parish or place seeking to remove ; and
must be made upon proof of the circumstances which
we have seen are mecessary to render a pauper re-
moveable. Notice of the pauper having become charge-
gble, a copy of the order of remowal, and :a statement of
‘the grounds of removal, including the settlement.or set-
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tlements relied upon in support thereof, are then to be
sent by the overseers or guardians of -the parish-obtam-
ing such order, to the overseers of the parish to which
it is directed. And the latter, on giving notiee of their
mtention within twenty-one days, may appeal against
fhe order -of removal to the quarter sessions of the
county, division, or riding, or of the municipal borough,
in which is situate the parish, township, or place from
which the pauper is removed. . The sessions may
either affirm or rescind the order. 'The general state-
ment ‘of the law.and procedure in respect to removil
may suffice in & ‘work of this popular character. Any
further information upon this intricate subject :muat
be sought in those purely professional waorks where
alone it .can be ueefully conveyed.

It only remains to notiee, in connection with this
part of our subject, the principal provisions of the
laws regulating the wemoval of Seotch, Irish, &ec.,
peupers. Under the 8 & 9 Vict. c. 117, s. 1, if -any
person born 'in Scotland or Ireland .or the Isle.of Mam,
Scilly, Jersey, or Guernsey, and not settled in England,
becomes chargeable to any parish in England by rea-
son of xelief given to him or herself, or to his wife
or any legitimate or bastard child, such pereon, hie
wife, and any child so chargeable, are liable to ‘be
removed respectively to Scotland, Ireland, &c., and if
the guardians of such iparish or of any union in which
it is comprised, or, where there are mo such guardians,
the overseers of such parish, complain to a justice, he
may, if such person do not attend voluntarily, summon
him to come before two justices at a time and place
named in the summons, who may hear and examine
into the complaint ; and if it appear that such person
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is liable to be removed * as aforesaid, and if they see
fit, they may issue a warrant under their hands and
seals, to remove him forthwith at the expense of such
union or parish.t

Baut if any board of guardians of a union in Ire-
land, or the heritors and kirk session or borough
magistrates in Scotland, think themselves aggrieved
by any removal under this act, and if they forward to
the poor-law board a statement of the case, and of the
grounds for concluding that the pauper is settled in
England, or was not by law liable to be removed to
Ireland or Scotland, and if they, or any person on their
behalf, give good security in England to the said board
for the payment of all costs incurred in any appeal
against the warrant for the removal of such pauper,
the poor-law board, if satisfied that it is expedient
to do so, may appeal on behalf of the person so
aggrieved, to the quarter sessions of the county or
borough from which such removal was made, held at
any time within six months after such removal was
completed. ‘

* The grounds of irremoreability applicable to English pau-
pers, are equally so where the persons proposed to be removed
are Scotch, Irish, &c.

+ In the case of a parish not in union, and not contsining
a population of 30,000 according to the last census, these ex-
penses are to be reimbursed out of the county or borough
rate, according as the part is situated in a county or municipal
borough. (10 & 11 Viet. ¢. 33, 5. 5.)
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CHAPTER XXVIIL

OF PARISH APPRENTICES.

TaE binding of parish apprentices is now regulated
by the consolidated. order of the poor-law board of
the 24th July, 1847, which contains the following
regulations :—
No child under the age of nine years, and no child
(other than a deaf and dumb child) who cannot read
- and write his own name, shall be bound apprentice by
the guardians.
No child shall be so bound to a person who is not
a housekeeper, or assessed to the poor rate in his own
name, or who is a journeyman or person not carrrying
on trade or business on his own account, or who is un-
der the age of twenty-one ; or who is a married woman.
No premium other than clothing for the apprentice
shall be given upon the binding of any person above
the age of sixteen years, unless such person be suffer-
ing from some permanent bodily infirmity, such as may
render him unfit for certain trades or sorts of work.
When any premium is given, it shall in part consist
of clothes, supplied to the apprentice at the commence-
~ment of the binding, and part in money, one moiety
whereof shall be paid to the master at the binding,
and the residue at the termination of the first year of
the binding.

No apprentice shall be bound by the guardians for
more than eight years.

No person . above fourteen years shall be so bound
without his consent. And no child under the age of
sixteen years shall be so bound without the consent of
the father of such child, or if the father be dead, or
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disqualified to give such consent as hereinafter pro-
vided, or if such child be a bastard, without the con-
sent of the mother, if living, of such child. Provided,
that where such parent is transported beyond the seas,
or-is in.custody of the law, having been eommitted of
some felony, or; for the space of six calendar months
before the time of executing the indenture, has de-
serted such child, or for such space of time' has: been
in the service of Her Majesty in any place out of the
kingdom, such- parent, if the father, shall be deemed
to be-disqualified as hereinbefore-stated ; and if it be -
the mother, no such consent shall be required.

No child shall be bound.: to- a master whose place of
business whereat the child is to-work and'live; is- more
than thirty miles. from. the place at which the-child is
residing at the time of the proposed binding; or-at the
time of his being sent on trial to such master ; unless,
in' any particular case; tlie commissioners shall, on
application to them, otherwise permit. '

The order then requires-the guardians, when the child
is under fourteen years of age, to assure themselves, by
a proper medical certificate, that he is, in' point of
health and: strength, fit for the trade to which. it is
proposed to bind him. This_peint having been ascer-
tained, the guardians are to direet that the child and

the proposed master, or some person on his behalf, and,
" in case the child be under the age of sixteen, that the
. parent in person in whose custody such child shell be
‘then: living, shall attend some meeting-of the board: to
be then appointed. A

At such. meeting, if such parties appear; the: guar-
dians shall examine into the cireumstances of the case;
and if, after making all due inquiries: and hearing the
aobjections (if any be made) on the- part of the rela-
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tives or friends of such child, they deem it proper that
the binding be effected, they may forthwith cause the
indenture to. be' prepared, and if the master be pre-
sent, to- be executed; but if he be not present, they
shall cause the same to- be: transmitted to- him for
execution ; and when executed by him and returned. to
the guardians; the same shall be executed by the latter,
and: signed by the child.

If the propesed master reside out of the union, but
in. some other union or parish under a board of guar-
dians, the guardians shall, before proceeding ta effect the
binding, communicate in writing the proposal to the
guardians of such other union or parish, and request. to
be informed whether such binding is open to any objec-
tion ; and if no-objection be reported by such guardians
within the space of one calendar month, or if the
objection does not appear to the guardians proposing
to bind the child to be sufficient to prevent the binding,
the same may be proceeded with, and when the inden-
tuve shall have been executed, the clerk of the guardians

. who executed the same shall send notice thereof in

writing to the guardians of the union. or- parish whersin
the said apprentice is to reside.

Other articles prescribe the mode of executing the
indenture, and the stipulations to be inserted in it at

" too great a length, however, to be given here. One of

the most important is, that the master shall covenant,
under a penalty, not to assign or cancel the indenture
without the consent of the guardians under their com-
mon seal previously obtained, and to pay to the said
guardians all costs and expenses that they may incur
in consequence of the said apprentice not being sup-
plied with medical or surgical assistance by the master,
in case the same shall at .any time be requisite.
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The indenture shall be made subject to the following
provisoes :—

1. That if the master take the benefit of any act
for the relief of insolvent debtors, or be discharged
under any such act, such indenture shall forthwith be-
come of no further force or effect.

2. That if, on a conviction for a breach of any one
of the aforesaid covenants and conditions before a jus-
tice of the peace, the guardians who may be parties to
the said indenture declare by a resolution that the in-
denture is determined, and transmit a copy of such
resolution under the hand of their clerk by the post or
otherwise, to the said master, such indenture shall, ex-
cept in respect of all rights and liabilities then accrued,
forthwith become of no further force and effect.

Nothing contained in this order is to apply to the
apprenticing of poor children to the sea service.*

It will be observed, that junder the above order a
covenant is to be inserted in every indenture of the
description to which we are now referring, that the
apprentice is not to be assigned or transferred to a new
master without the consent of the guardians. The
consent of two justices is also requisite under the
56 Geo. III. c. 139, which provides that assigning a
parish apprentice or discharging him from service with-
out such consent, is an offence for which a penalty not
exceeding £10 may be inflicted.

* The apprenticing children to the sea-service by over-
seers or guardians is now regulated by the 7 & 8 Vict. c. 112,
88, 3243, and the 17 & 18 Vict. c. 104, ss. 141-5,
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